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Some time ago we called attention to the 
opinion of Judge Grosscup, of the United 
States District Court at Chicago, in the case 
of Swift v. Philadelphia, 64 Fed. Rep. 59, 
relative to the question whether or not there 
is a federal common law governing interstate 
shipments. In that case action had been 
brought to recover back freight exacted in 
excess of a reasonable rate, prior to the op- 
eration of schedules provided by the inter- 
state commerce act, and the conclusions 
reached by the court are summarized as fol- 
lows: The right to recover from common 
carriers for unreasonable exactions must be 
found in some positive law of the land appli- 
cable to the case in hand. Such a prohibi- 
tion is in fact found in the common law; but 
it is not applicable to the case in hand unless 
there be a common law of the United States 
as a distinct sovereignty, because the regula- 
tion of the rates upon which the suit is de- 
pendent is within the scope‘of interstate com- 
merce and an exclusively national affair. 

Following its former opinion in 58 Fed. 
Rep. 858, the court held that the United 
States has no common law of its own, and 
pointed out the anomalies that must follow 
such an assumption, for it would at once re- 
sult in two ‘‘separate systems of law over the 
same subject-matter and the same territory,”’ 
one the law of the State, the other the ‘‘com- 
mon law’’ of the nation. Inasmuch as the 
latter would necessarily cover almost the en- 
tire field of State legislation, the doctrines of 
dual sovereignty and concurrent jurisdiction 
become as impossible as they are illogical. 
Article 6 of the Constitution was also cited 
as defining the supreme law of the land to 
consist ‘‘in the constitution and such laws 
and treaties’ as should be made in pursuance 
thereof, without any reference to the com- 
mon law of England. 

The court was undoubtedly correct in as- 
serting that ‘‘congress has not adopted the 
common law of England as a national munici- 
pal law.’’ In other words, the several States 
adopted the common law bodily in order that 
they might have a comprehensive jurispru- 
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dence, under which all matters of property 
and personal rights, not expressly provided 
for by constitutions or statutes, might be 
guarded and regulated. The federal govern- 
ment possesses only the powers, functions 
and responsibilities expressly or by fair im- 
plication delegated to it, and, as the residuum 
of governmental authority and duty remained 
with the several States, they required a sys- 
tem of law applicable to every legal ex- 
igency that might arise. 

A dissent on the part of one member of the 
court and some outside criticism of Judge 
Grosscup’s argument, was founded upon the 
insistance that the United States Supreme 
Court has always recognized the existence of 
‘*general’’ or ‘‘common’’ law, and the case 
of Railroad Co. v. Baugh, 149 U. S. 368, is 
cited by way of illustration. In deciding 
that case Justice Brewer said that it de- 
pended upon no statute nor local usage or 
custom, but ‘‘upon those considerations of 
right and justice which have been gathered 
into the great body of the rules and princi- 
ples known as the common law.’’ In re- 
ferring to this decision Judge Grosscup very 
clearly demonstrated that the Supreme Court 
was there defining State common law; in 
other words, that when the decision of the 
highest tribunal of a State is overturned, we 
are not to suppose an introduction of new 
law, but a better interpretation of existing 
law, which, in the Ohio case cited, was the 
common law of that State. 

The conclusion of Judge Grosscup has re- 
cently been indorsed by the Supreme Court 
of Iowa, in the case of Gatton v. Chicago, 
R. I. & P. Ry. Co., wherein, in an able and 
exhaustive opinion by Kinne, J., they lay 
down the following propositions : 

1. Const. U. S. art. 3, § 2, providing that “judicial 
power shall extend to all cases in law and equity aris- 
ing under the constitution, laws and treaties of the 
United States,’ does not make the common law a part 
of the national jurisprudence. 

2. The common law, as such, is not a part of the 
national jurisprud2nce. 

3. Const. U. S. art. 1, § 8, providing that congress 
shall have power to regulate interstate commerce, 
vests such power exclusively in congress; and there- 
fore a State cannot authorize a recovery for over- 
charges for freight on an interstate shipment, in- 
volving an unjust discrimination. 

4. Since the common law, as such, is no part of the 
national jnrisprudence, and since the exclusive right 
to regulate commerce is vested in congress, over- 
charges for freight on an interstate shipment, in- 


volving unjust discrimination, made prior to the in 
terstate commerce act, cannot be recovered. 
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5. The interstate commerce act (section 22), pro- 
viding that the act shall not abridge the remedies 
‘now existing’”’ at common law or by statute, does not 
confer on the shipper the right to recover over- 
charges on shipments made prior to the passage of 
the act, on the ground that it recognizes a common- 
law or statutory liability on the part of the carrier 
therefor. 

6. Const. U. S. Amend. 7, providing that in suits at 
common law “the right of trial by jury shall be pre- 
served; and no fact tried by a jury shall be otherwise 
re-examined by any court of the United States than 
according to the rules of the common law,” merely 
establishes the right so far as the trial is concerned, 
and does not make the common law a part of the 
national jurisprudence. 








NOTES OF RECENT DECISIONS. 


CrounaL Law—RicGuts or Bait PENDING 
AppraL.—The Supreme Court of Wyoming, 
in In re Boulter, 39 Pac. Rep. 875, has re- 
cently decided that a provision in the Revised 
Statutes of that State, providing that a per- 
son convicted of a felony, sentence being 
suspended pending appeal, shall be impris- 
oned until the appeal is determined, does not 
conflict with the Wyoming Constitution, Ar- 
ticle 1, § 14, providing that ‘‘all persons shall 
be bailable by sufficient sureties except for 
capital offenses. when proof is evident, or the 
presumption great.’’ The court in this case 
go into the question of bail very fully. Un- 
der the common law, bailing in felony cases 
was not granted as a matter of right, but the 
power to admit to bail was lodged in the 


court of King’s bench and the judges thereof, 


and was a matter of discretion, and not 
de jure. In most of the United States bail is 
granted after conviction when a sound and 
cautious discretion prompts, though not so 
freely as before verdict. Citing Bishop’s 
Procedure (new), § 253. Some of the con- 
stitutions of the States, relating to bail, con- 
tain an express provision that the right to 
bail terminates upon conviction. There are 
but few cases directly in point, and it would 
seem that the power to admit to bail after 
conviction, where there is no statutory or 
constitutional provision granting such a right, 
has been rarely invoked. The earliest case 
in this country is that of State v. Ward, 2 
Hawks. 443, where the right to bail after 
conviction was denied. To the same effect 
as this decision in North Carolina is the de- 
cision of the Supreme Court of California in 
the case of Ex parte Voll, 41 Cal. 29. This 





case was aflirmed by a later decision. Zz 
parte Smallman, 49 Cal. 35. The Case of 
Longworth, 7 La. Ann. 247, holds the con- 
trary view though it was one of peculiar 
hardship. This decision was reached with 
extreme reluctance, one of the judges dis- 
senting, and adhering to the doctrine of the 
North Carolina case (State v. Ward), supra. 
In Ex parte Ezell, 40 Tex. 451, the doctrine 
of the Louisiana court was repudiated, that 
of the North Carolina case in State v. Ward 
adopted. 





Witness—IMPEACHMENT—STENOGRAPHER’S 
Minvutes.—One point in the case of People v. 
Considine, 63 N. W. Rep. 195, decided by 
the Supreme Court of Michigan, gave the 
court considerable trouble, the conclusion of 
the court being antagonized by two dissent- 
ing judges. In that case, after having called 
the attention of a witness for the people to 
his evidence on a former trial, and having 
asked him if he made certain statements, the 
defense sought to impeach him by having 
read the stenographer’s minutes of the for- 
mer trial, but the stenographer was not asked 
the same question as the witness sought to 
be impeached. It was held that the evidence 
was properly excluded. Long and Hooker, 
JJ., who dissented, held that the cause should 
not be reversed for the refusal of the court 
to permit the reading of the stenographer’s 
minutes taken upon the former trial. Under 
repeated decisions, they say, such minutes 
were not a part of the record. Edwards v. 
Heuber, 46 Mich, 95, 8 N. W. Rep. 717; 
People v. Sligh, 48 Mich. 54, 11 N. W. Rep. 
782. Neither were they depositions or pri- 
vate writings of the witness sought to be im- 
peached, nor writings signed by him, which 
may be read without the usual foundation 
being laid. See Lightfoot v. People, 16 
Mich. 507. They stand, then, on no better 
footing than any other writing made by the 
impeaching witness. Such writings may al- 
ways be used by the witness to refresh his 
recollection, but for no other purpose. The 
court has so far enlarged this rule (if it be 
an enlargement) as to permit a lawyer who 
took minutes at the trial, which he testifies 
to be accurate, to read the same by way of 
impeachment, instead of restricting the testi- 
mony to oral statements from recollection, 
after reading the minutes. See Fisher Vv. 
Kyle, 27 Mich. 454; Spalding v. Lowe, 56 
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Mich. 371, 23 N. W. Rep. 46; Halsey v. 
Sinsebaugh, 15 N. Y. 486. But in such a 
case the necessity for a proper foundation is 
not dispensed with, nor is it to be understood 
that the rule permits the impeaching witness 
to read anything that is not plainly and 
specifically contradictory of the witness to 
be impeached, in relation to the preliminary 
questions constituting the ground for im- 
peachment. 





TeLeGrRarpH Company — Incorrect MEs- 
saGE—NEGLIGENCE.—In Redington v. Pacific 
Postal Tel. Co., 40 Pac. Rep. 432, before 
the Supreme Court of California, which was 
an action foy failure to correctly transmit an 
unrepeated telegraph message, it appeared 
that the plaintiff delivered to defendant a 
message directed to an officer, requiring him 
to levy on property to the amount of ‘‘nine- 
teen hundred and three dollars.’’ In send- 
ing the message, the company omitted the 
syllable ‘‘teen’’ in the first word, making it 
read ‘‘nine’’ instead of ‘‘nineteen.’’ The 


message blanks of defendant in terms limited 
its responsibility to the cost of transmission, 
unless the message was repeated. The plaint- 
iff called but one witness, an expert electri- 


cian, who had served twenty-one years as a 
telegraph operator, who gave it as his opin- 
ion that, owing to a rest of one to three sec- 
onds which would occur between the first 
syllable of the word ‘‘nineteen’’ and the bal- 
ance of the message if the current had ceased 
to flow, the omitted syllable could not have 
been lost without the receiving operator’s 
knowledge, if he was competent. It was held 
that the evidence was sufficient to sustain a 
finding of gross negligence on defendant’s 
part, making it liable for the damage sus- 
tained. The court said in part: 

Did the evidence establish a prima facie case of 
gross negligence on the part of the defendant? The 
degrees of negligence are correlative to the degrees of 
care. Law writers have criticised the practice of 
dividing negligence into degrees, and have declared 
that the term “ordinary negligence’”’ involves a sole- 
cism, “since, if the negligence were ordinary, that is, 
in accordance with the usual course of practice among 
all men of average prudence, it would cease to be 
negligence at all.’”? Shear. & R. Neg., sec. 48. The 
same authors admit, however, that terms in use to 
define “negligence” are well understood, and any at- 
tempt to dispense with them would promote con- 
fusion rather than clearness of conception. The ac- 
cepted definition of “gross negligence” is, ‘‘the want of 
slight care.” Jd. sec. 49. Gross negligence is the 
want of slight diligence. Kranz v. Thieben, 15 Ill. 


App. 482; Bank v. Graham, 85 Pa. St. 91; Wright v. 
Clark, 50 Vt. 180; Smith vy. Railroad Co., 24 N. Y. 222. 





Gross negligence is an entire failure to exercise care, 
or the exercise of so slight a degree of care as to 
justify the belief that there was an indifference to the 
interest and welfare of others. Railroad Co. y. Cocke, 
64 Tex. 151. Gross negligence is that entire want of 
care which would raise a presumption of a conscious 
indifference to consequences. Manufacturing Co. v. 
Bradley, 52 Tex. 587. 

The question of negligence is a mixed question of 
law and fact, and is said to involve two questions: (1) 
Whether a particular act has been performed or omit- 
ted; and (2) whether the performance or omission of 
this act was a breach of legal duty. The first of these 
is purely a question of fact; the second a pure ques- 
tion of law. Shear. & R. Neg. sec. 52. ‘*The question 
of negligence must be submitted to the jury as one of 
fact, not only where there is room for difference of 
opinion between reasonable men as to the existence 
of the facts from which it is proposed to infer negli- 
gence, but also where there is room for such a differ- 
ence as to the inferences which might fairly be drawn 
from conceded facts. Where this is the case, the issue 
must go to the jury, no matter what may be the opin- 
ion of the court as to the value of the evidence or the 
credibility of the witnesses.” Jd. sec. 54. Tested by 
this rule, the evidence on the part of plaintiff pre- 
sented such a state of facts that the inference to be 
drawn therefrom might well lead to a difference of 
opinion between reasonable men, and hence become 
a proper question for a jury or for the court sitting in 
lieu thereof. Hart v. Bridge Co., 80 N. Y. 622; Dahl v. 
Railroad Co., 62 Wis. 652, 22 N. W. Rep. 755; Railroad 
Co. v. Hotham, 22 Kan. 41; Schierhold v. Railroad Co., 
40 Cal. 447. It follows that the court below did not 
err in denying defendant’s motion for a non-suit. 

The second error assigned relates to the sufficiency 
of the evidence to justify the finding of the court that, 
‘in the transmission of said telegraphic message, the 
defendant was guilty of gross negligence and careless- 
ness, and it was because of such gross negligence and 
carelessness that the words ‘nineteen hundred and 
three dollars’ in the said message contained as writ- 
ten by the sender were changed and altered to the 
words ‘nine hundred and three dollars.’ The de- 
fendant introduced evidence tending to show that the 
day upon which the message was transmitted from 
San Francisco to Visalia, March 28, 1890, the weather 
was cloudy, with light rains from San Francisco south 
to Los Angeles, and that in rainy weather the electric 
current is liable to be momentarily diverted from the 
wire by contact of such wire with trees, buildings or 
crossing wires, etc., and generally upon all branches 
of the case the testimony of the defendant was suf- 
ficiently convincing that defendant was not guilty of 
gross negligence to raise a grave doubt as to the 
propriety of the above quoted finding. To state the 
evidence at length or to discuss it at large can be of 
no avail, for the reason that a doubt, however grave 
as to the correctness of the finding, where, as here, 
there is a conflict in the evidence, is not, under the 
settled rule of this court, sufficient to authorize a 
reversal. We judge the case upon the facts from the 
eold record, and it may well be that, had we been in 


the place of the trial court, heard the witnesses as 
they detailed the facts, observed their demeanor and 
mode of testifying, the doubt which now exists as to 
the conclusion reached by such court would never 
have arisen. The rule of this court, that the verdict 
of a jury or a finding of fact by acourt will not be 
reversed where there is a substantial conflict in the 
evidence upon which such verdict or finding is based, 
is so firmly established as to amount to a maxim. 
The order appealed from cannot be reversed because 
the findings are not supported by the evidence. 
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Banks AND Bankinc—Deposit oF CHECK 
—LiaBILity FoR Faiture to Coitect.—In 
Bailie v. Augusta Savings Bank, the Supreme 
Court of Georgia decides some interesting 
questions in the law of banking. It appeared 
in that case that a check upon a bank in 
North Carolina, payable to the order of a 
named person, was, by his indorsement, made 
payable to the order of another person, de- 
scribed as ‘‘trustee,’’ who resided in Georgia, 
and the latter, after indorsing the check in 
blank, delivered it to his cestui que trust, 
who deposited it in a bank in the city of her 
residence, of which she was a regular cus- 
tomer, and with which she kept an account, 
and her account was thereupon credited with 
the check as such, and not as cash, and it 
was not the intention of the parties that the 
title to the check should pass to the bank as 
absolute owner, but that the latter should 
undertake its collection for the benefit of the 
depositor. It was held that the bank was not 
liable for the value of the check as a pur- 
chaser of the same and that where under the 
circumstances above indicated, a bank re- 
ceived for collection from a customer a check 
which, by the exercise of proper diligence, 
might have been collected, it became, in the 
absence of any express or implied contract to 
the contrary, liable for any neglect of duty 
whereby the collection of the check was de- 
feated, whether such neglect arose from the 
default of its own officers, or from that of its 
correspondent or agent, to whom it may have 
sent the check for collection; and in such 
case it would be immaterial whether such 
correspondent or agent was the bank upon 
which the check was drawn or another. On 
the main point involved, Simmons, C. J., 
says: 

The court instructed the jury that, “if the Augusta 
Savings Bank, in the ordinary course of business, 
selected the First National Bank of Wilmington to 
collect the check, and the bank of Wilmington negli- 
gently failed to collect the same, or if it collected the 
money and failed to remit, the savings bankis not 
liable to the plaintiff for such negligence or failure.” 
Error was assigned upon this instruction and others to 
the same effect, and it was contended that, in the ab- 
sence of any agreement to the contrary, a bank which 
receives a check from a customer for collection 
is liable to the customer for any negligence whereby 
the collection of the check is defeated, whether such 
negligence is that of its own officers or that of an 
agent or correspondent to whom it sends the check for 
collection. In support of the holding of the court be- 
low, various decisions are relied on, which hold that, 


ifthe check is not payable in the place where the bank 
which receives it for collection is situated, but has to 





be sent to a distant place to be collected, the bank re. 
ceiving the check from the customer is not liable for 
the default ofthe agent to whom it sends the check 
for collection, if it has exercised due care in the selee. 
tion of such agent. These decisions are based upon 
the view that in such case the customer, knowing that 
the check cannot be collected by the ordinary officers 
or servants of the bank, but that this service must be 
performed by a subagent at the place where the 
check is payable, impliedly authorizes the selection of 
such subagent, and thereby assumes the risk of any 
failure of duty on the part of the latter; and that the 
benefit which may accrue to the bank, where no 
specific compensation is received for the service, is 
not a sufficient consideration from which to imply an 
undertaking on the part of the bank to assume that 
risk itself. Dorchester & Milton Bank v. New En- 
gland Bank, 1 Cush. 177; Jackson v. Bank, 6 Har. & 
J. 146; Stacy v. Bank, 12 Wis. 629; Aetna Ins. Co. y. 
Alton City Bank, 25 Ill. 248; Bank v.Scovil, 12 Conn, 
308; Daly v. Bank, 56 Mo. 94; Bank of Louisville y, 
First Nat. Bank of Knoxville, 8 Baxt. 101; Guelich y, 
Bank, 56 Iowa, 434,9 N. W. Rep. 328; Third Nat. Bank 
of Louisville v. Vicksburg Bank, 61 Miss. 112; Bank 
v. Sprague (Neb.), 51 N. W. Rep. 846. And see 1 
Morse, Banks, § 268 et seg. On the other hand, there 
are numerous decisions upholding the rule of liability 
contended for by the plaintiff in error. This is the 
rule laid down by the Supreme Court of the United 
States. See Exchange Nat. Bank vy. Third Nat. Bank, 
112 U. S. 276,5 Sup. Ct. Rep. 141, in which the ques- 
tion is elaborately discussed. The decision in that case 
was unanimous, and the case of Bank v. Triplett, 1 
Pet. 25, which was relied on in some of the cases above 
cited as authority for the contrary view, is there ex- 
plained and distinguished. This is also the rule in En- 
gland. See decision of the House of Lordsin Mackersy 
v. Ramsays, 9 Clark & F. 818,3 English Ruling Cas. 
672; also Van Wart v. Woolley, 3 Barn & C. 439; 5 Dowl. 
R. & 374. And the same rule has been adopted in the 
States of New York, New Jersey, Indiana, Ohio, Mich- 
igan, Minnesota and Montana. Allen vy. Bank, 22 Wend. 
215; St. Nicholas Bank v. States Nat. Bank, 128 N. Y. 
26, 27 N. E. Rep. 849; Titus v. Bank, 35 N. J. Law, 
588; Tyson v. Bank, 6 Blackf. 225; Express Co. Vv. 
Haire, 21 Ind. 4; Reeves v. Bank, 8 Ohio St. 465; 
Simpson v. Waldby, 63 Mich. 439, 30 N. W. Rep. 199; 
Streissguth v. Bank, 43 Minn. 50, 44 N. W. Rep. 797; 
Power v. Bank, 6 Mont. 270, 12 Pac. Rep. 597. See, 
also, Kent v. Bank, 13 Blatchf. 237, Fed. Rep. Cas. 
No. 7714; Tabor v. Perrott, 2 Gall. 565, Fed. Cas. 
No. 18,721. The question has not been dealt with 
in any prior decision of this court. In our opinion, 
the sounder doctrine is that which holds the bank 
liable. The collection of checks, drafts, and other 
commercial paper constitutes an important feature of 
the business of banking as generally conducted, and 
for the transaction of this branch of their business 
banks have their regular correspondents in different 
parts of the country. In the selection of the corre- 
spondent the customer for whom the collection is to 
be made is not consulted. Asarule, he does not 
know the name or the financial standing of the corre 
spondent, and it is not contemplated that they will 
have any communication with each other. Under 
these circumstances, we think a customer from whom 
a bank receives paper for collection has a right to as- 
sume, in the absence of any agreement to the con- 
trary, that the undertaking of the bank comprehends 
the whole service to be performed, and that the agent 
employed by the bank in this service is its own agent, 
and not the agent of the customer. So treating the 
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undertaking, the case falls within the general rule of 
agency that by the employment of underagents to 
perform a part of the work which he has contracted to 
do the employer becomes responsible to those with 
whom he contracts or deals in his business, and will 
be held liable for the negligence or omission of duty 
of his agent in the course of his employment. There 
seems to us to be no good reason why a different un- 
derstanding should be inferred, and a different rule 
of liability applied, because the bank cannot make the 
collection itself, but must employ an agent for that 
purpose. ‘‘The general rule of law that an agent is 
liable for a subagent employed by him is not confined 
to cases where the principal has reason to suppose 
that the act may be done by the agent himself with- 
out employing a subagent.’”? Lord Campbell, in Mack- 
ersy VY. Ramsays, supra. This rule is applied to or- 
dinary collecting agencies receiving claims for collec- 
tion at distant places (Whart. Ag. § 544, and cases 
cited; Hoover v. Wise, 91 U. S. 308; Bradstreet v. 
Everson, 72 Pa. St. 124), and we do not see any sub- 
stantial difference between the case of such an agency 
and that of a bank which receives such claims for 
collection. 

It makes no difference that the bank does not 
charge anything for the collection. The benefits 
which the bank derives generally in the making of 
such collections, from the use of the funds while 
in its custody, the advantages which may arise from 
business associations and the profits on exchange, are 
held to be, and we think may properly be regarded 
as, a valuable consideration for the undertaking, and 
as sufficient to uphold the liability incident thereto. 
See Exchange Nat. Bank y. Third Nat. Bank, 112 U. 
§.288, 5 Sup. Ct. Rep. 141; Titus v. Bank, 35 N. J. 
Law, 588, and other cases cited supra. What was 
said in the case of Bank vy. Guilmartin, 88 Ga. 797, 15 
8. E. Rep. 831, as to the insufficiency of casual or in- 
cidental benefits to constitute the banka bailee for 
hire, has no application in a case like this. That was 
the case of a special deposit of bonds, and the bank, 
of course, had no right to make use of the deposit. 
The doctrine that a bank is responsible for the acts of 
its subagents in cases of this kind is not only, it seems 
to us, in accord with the principles governing the law 
of agency, but there are considerations affecting the 
general welfare of the commercial community which 
commend it to us as a wise rule of commercial law. 
“Any other rule,’ as is said by Mr. Daniel in his 
work on Negotiable Instruments, ‘‘opens the door to 
carelessness in the conduct of banking business, 
which should be conducted with every safeguard to 
the customer who intrusts his business to the keeping 
of such agents. If they are averse to dealing with 
distant and unknow parties, they should decline un- 
dertaking the collection or handling of the paper; and, 
ifthey assume it, they should do so for sufficient 
compensation, and be held responsible.”” Volume 1, 
$342. Under the agreed facts in this case, there can 
be no question as to the negligence of the Wilmington 
bank. It received the check on Monday, November 
238d, with a letter stating that the paper was inclosed 
“for collection and return,” and directing that all un- 
paid papers be protested at once, unless otherwise 
instructed. Up to the close of banking hours on the 
following day it received deposits and paid checks, 
and on Wednesday, the 25th, suspended payment, 
having made no remittance for this check. It then 
had to the credit of the drawer an amount consider- 
ably in excess of the amount of the check. It was 
fontended that the bank was not bound to pay the 
check, because it had no account upon its books in a 





name corresponding to the signature on the paper. 
There is no merit in this contention. Although the 
check was drawn by C. E. Borden as treasurer uf the 
“Carolina Interstate B. & L.,” and there was no ac- 
count upon the books of the bank in the name of the 
“Carolina Interstate B. & L.,” and none in which he 
was designated as treasurer of such a concern, the 
bank did have an account in the name of “‘C. E. Bor- 
den, treasurer.”” The money of the corporation re- 
ferred to—the Carolina Building & Loan Association 
—was credited upon that account, and the bank rec- 
ognized the check as drawn thereon by charging it 
accordingly. There are decisions sustaining the con- 
tention of the plaintiff in error that the defendant 
was negligent in sending the check directly to the 
bank upon which it was drawn, there being at that 
time in Wilmington another bank, which was in good 
standing and credit. See Bank v. Goodman, 109 Pa. 
St. 422, 2 Atl. Rep. 687; Drovers’ Nat. Bank y. Anglo- 
American Packing Provision Co., 117 Ill. 100, 7 N. E. 
Rep. 601; Bank v. Burns, 21 Pac. Rep. 714, 12 Colo. 
539; Anderson v. Rodgers (Kan.), 36 Pac. Rep. 1069; 
First Nat. Bank v. Fourth Nat. Bank (Sixth Circuit), 
6 C. C. A. 183, 56 Fed. Rep. 967; Farewell v. Curtis, 7 
Biss. 160, Fed. Cas. No. 4690. And see 1 Daniel, Neg. 
Inst. (4th Ed.) § 828a; 1 Morse, Banks (8d Ed.) § 236. 





RarLtroap Company—CaRRIERS OF PAssEN- 
GEeRs—Duty Towarps Sick Pass—ENGER.—The 
obligation of arailroad company towards a sick 
passenger is well illustrated by the facts and 
ruling of the Supreme Court of Ohio in the 
case of Lake Shore, etc. Ry. Co. v. Salzman, 
40 N. E. Rep. 89. The decision is to the 
effect that a railroad company is under obli- 
gation to give such care to a passenger who 
becomes sick on its train as is fairly practi- 
cable, with the facilities at hand, without 
thereby unduly delaying its train, or unrea- 
sonably interfering with the safety and com- 
fort of its other passengers. The court said 
in part: 

The charge of the court excepted tois as follows: 
“Tf the jury find from the evidence thatthe plaintiff, 
pursuant to the direction or request of the conductor 
of defendant’s train, attempted to assist in the carry- 
ing of Mr. Shawley from the passenger coach to the 
caboose, and that in so doing he used reasonable care, 
and was injured by reason of exposure to a danger of 
which he was not aware, and of which the servants of 
defendant, if exercising only reasonable care, would 
have known of, and either protected him from or 
gave him timely and adequate warning of, then, in 
that case, defendant is liable for the injury resulting 
fromexposure to such danger.”’ On part of plaintiff 
in error itis urged,in support of the exception to 
this part of the charge, that the conductor had no 
control over Mr. Salzman to order him todo any- 
thing in aid of the sick man; that, as Mr. Salzman 
was not bound to obey the orders of the conductor in 
that regard, whatever he did was purely voluntarily 
on his part, and that he assumed all the risks inci- 
dent to his voluntary acts; and that the conductor 
had no authority to bind the company in giving or- 
ders as to the sick man. On part of defendant in 
error it is urged that there is no difference in the ob- 
ligation of the company whether the removal of the 
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sick man was undertaken by the direction and order 
of the conductor or simply by his permission; that 
the duty devolved upon the company to take reason- 
able care of the sick passenger on its train, and that, 
when other passengers assisted the officers of the train 
in the performance of that duty, the company owed 
to such assisting passenger the obligation of ordinary 
care to prevent injury tothem. Ifno duty devolved 
upon the company to take reasonable care of the pas- 
senger who became sick on its train, then neither the 
order, direction nor permission bound the company, 
b2cause such order, direction or permission was not 
within the scope of his employment, and not in the 
line of his duties. The case therefore turns upon the 
question whether or not a duty devolves upon a rail- 
road company to take reasonable care of passengers 
who becume sick after entering its cars. In travel by 
ship, care and medical attendance are always pro- 
vided by the company, as one of the necessities of the 
journey. In travel by rail no such necessity exists, 
and therefore a railroad company is under no obliga- 
tion to furnish hospitals on wheels, or physicians or 
nurses to attend the sick on their journeys. But with- 
out hospitals, and without physicians and nurses of 
their own, still much can be done to alleviate the pains 
and aches of a sick passenger. While the train is in 
motion, the passenger is utterly helpless as to aid ex- 
cept from those on the train. His fellow passengers 
owe him no duty except humanity. The alternative 
is presented of being cared for by his fellow passen- 
gers, by the company or to writhe in pain and sickness 
until relieved by death or the endof his journey. By 
taking passage and paying his fare the relation of 
carrier and passenger is established between the com- 
pany and himself, and, as he is under the control of 
the company for many purposes, and debarred by the 
rapid movement of its trains from receiving aid from 
the outside word, it would seem to follow as a neces- 
sity of the situation that those who have received his 
money, and are thus rapidly transporting him, should 
assume the obligation of taking reasonable care of him 
in case of sickness while on the train. This obliga- 
tion is on the company, not only for the benefit of the 
sick person, but also for the comfort, and sometimes 
the safety, of the other passengers. A sick person, by 
his cries and moans may so annoy the other passen- 
gers as to require his removal to a seperate depart- 
ment or from the train. In case of smallpox or cholera 
or other contagious disease, the comfort and safety of 
the other passengers would demand the early removal 
of the afflicted passenger from the train. The com- 
pany would in such case be charged with the duty of 
removal, and reasonable care thereafter, until the af- 
flicted person could be otherwise cared for. Railroad 
vy. Weber, 33 Kan. 543, 8 Pac. Rep. 877; Conolly v. 
Railroad Co., 41 La. Ann. 57,5 South. Rep. 259, and6 
South. Rep. 526. It is therefore clear that the company 
owed a duty to the sick passenger, and was under 
obligation to take reasonable care of him—such care as 
was fairly practicable with the facilitiesat hand, with- 
out unreasonable delay of the train, or discomfort to 
the other passengers. The defendant in error, assisting 
in the care of such sick person by direction or per- 
mission of those in charge of the train, was entitled 
to at least ordinary care on their part for his protec- 
tion from injury. There was, therefore, no error as 
against the defendant below in the part of the charge 
excepted to. 





PHOTOGRAPHS AS EVIDENCE. 


Photography can hardly be said to have ex- 
isted as a definite art prior to the year 1850, 
so that the rules now established permitting 
the introduction in evidence of representa- 
tions from the camera are of comparatively 
recent date. Then, too, there was a consid- 
erable lapse of time between the crude initia- 
tory productions and the finished state after- 
ward acquired. The art, itself, was many 
years old before any attorney had displayed 
sufficient temerity to ask a court for a ruling 
on the subject. But the rule is now well and 
firmly settled that within certain definite re- 
strictions, photographs are competent in proof 
of both person and property. The decisions, 
rendered by the courts of the various States, 
are not as uniform upon all of the questions 
presented as might be desired, and differ to 
a certain degree in the extent and importance 
to be attached to this kind of evidence; but 
all are agreed as to its competency, provided 
a proper foundation is framed for its intro- 
duction. The sufficiency for such a founda- 
tion has been held to be subject entirely to 
the judgment of the trial court, and its judg- 
ment is conclusive and not subject to appeal.’ 
In Blair v. Pelham,? the court held: That 
the photograph must be verified by proof that 
it was a true representation of the subject, 
and that whether it was sufficiently verified, 
was a preliminary question of fact to be de 
cided by the judge presiding at the trial, and 
whatever his judgment might be, it was not 
open even to exception. The identity of per- 
son and personal property, and the location 
and appearance of real property, may now be 
established in evidence by means of photo- 
graphy, provided always that there is sufl- 
cient evidence as to the exactness of the re 
production. In an interesting discussion con- 
cerning the general admissibility of such evi- 
dence, Judge Folger adverts to its weight and 
significance: ‘‘We know not of a rule appli- 
cable to all cases ever having been declared 
that photographs are not competent, nor do 
we see in the nature of things a reason for 4 
rule that they are never competent. We do 
not fail to notice, and we may notice judici- 
ally, that all civilized communities rely upoa 
photographic pictures for taking and present 


1 Udderzook v. Com., 76 Pa. St. 340. 
2 118 Mass. 420. 
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ing resemblances of persons and animals, of 
scenery and of natural objects, of buildings 
and other artificial objects, so the signs of the 
portrait and the photograph, if authenticated 
by other testimony, may give truthful repre- 
sentations when shown by such testimony to 
be correct resemblances of aperson. We see 
not why they may not be shown to the triers 
of the facts, not as conclusive but as aids in 
determining the matter in issue, still being 
open, and like other proofs of identity or 
similar matter, to rebuttal or doubt.’’? In the 
first case in which the photograph was con- 
sidered in evidence, in Pennsylvania, the 
court said: ‘‘It is evident that the compe- 
tency of the evidence in such a case depends 
upon the reliability of the photograph as a 
work of art, and this, in the case before us, 
in which no proof was made by experts of this 
reliability, must depend upon the judicial 
cognizance we may take of photographs as an 
established means of producing the correct 
likeness. 

Photography has become a customary and 
common mode of taking and preserving views 
as well as the likenesses of persons, and has 
obtained universal assent to the correctness 
of its delineations. We know that its princi- 
ples were derived from science; that the im- 
ages on the plate made by the rays of light 
through the camera, are dependent on the 
same general laws which produced the images 
of outward forms upon the retina through the 
lenses of the eye. The process has become 
one in general use so common that we cannot 
refuse to take judicial cognizance of it as a 
proper means of producing correct like- 
nesses.’ 

I. The Identity of the Person.—With the 
possible exception of actions based upon the 
negligence of the defendant, photographs 
have been best used in the detection and 
punishment of crime. In New York, as early 
as the Ruloff case, decided in 1871, it became 
necessary for the court to judicially pass upon 
this species of evidence. There was an at- 
tempted robbery in which three persons were 
implicated. During the time of that robbery 
amurder occurred. Two of the criminals 
were subsequently found drowned. Upon the 
trial of the survivor upon the charge of 
murder, it became important to establish the 
identity of these two persons. Photographic 


8 Cowley v. People, 83 N. Y. 464. 





likenesses were introduced in evidence for 
this purpose, and strenuous objection was 
made to their reception in evidence. Some 
testimony was given which tended to show 
the disadvantageous circumstances under 
which the pictures had been taken. It was 
there shown that the reproductions were 
poorly executed and very inartistic, and were 
not the most perfect likenesses that might 
have been secured. The artist testified con- 
cerning the imperfections in the prints and 
why they had occurred. The photographs 
were finally submitted to the jury as aids to 
assist them to pass upon the question of the 
identity of the persons found drowned. Iden- 
tification was further assisted by other cir- 
cumstances. The court held: That the pho- 
tographs were competent, although slight evi- 
dence in addition to the other and more re- 
liable testimony. Under the circumstances, 
the court refused to say that it was error to 
admit them in evidence, but admitted them 
for what they were worth. Alone they would 
have had very little value; they were of some 
value in establishing corroborative evidence 
of the needed identification.* It has been 
elsewhere held, that, to enable a witness to 
testify concerning the identity of a deceased 
on a trial for murder, a photograph of the 
deceased may be used by the witness as a 
means of identification.© Photography affords 
a ready mode of establishing the identity of 
persons against whom there are charges of 
previous convictions or former crimes. The 
‘*Rogues’ Gallery’? has now become one of 
the most necessary, important and effective 
adjuncts of the police department. Still, in 
civil actions, also the art plays quite as im- 
portant a part. There is now hardly a cease 
of negligence during the trial of which one or 
more likenesses are not offered in evidence, 
either to show the plaintiff’s physical condi- 
tion before the accident, or the nature and 
extent of the injuries received, or the place 
of the accident itself. 

Where the plaintiff’s counsel had offered 
in evidence a photograph of the plaintiff, for 
the purpose of showing the extent of a con- 
traction of the limbs, and the suffering nec- 
essarily consequent thereto as the result of an 
accident, the evidence was properly received, 
being preceded, however, by the testimony of 


4 Ruloff v. People, 45 N. Y. 224. 
5 Malachi v. State, 89 Ala. 134. 
6 Taylor on Ev., § 1613. 
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a physician who was present when the photo- 
graph was taken, and who testified that it 
correctly represented the condition of the 
limbs and body. The testimony of the phy- 
sician that the representation was correct, 
brought this evidence within the well-defined 
rule as to the competency of a map or dia- 
gram.’ Ina Philadelphia case, a person who 
had taken out a policy of life insurance there- 
after died of consumption, and when the 
policy was presented for payment the com- 
pany refused to abide by the contract of in- 
surance, contending that there was a breach 
of warranty in respect to the health of the in- 
sured at the time the policy was written. 
Upon the trial of this action the plaintiff was 
allowed to introduce in evidence a photo- 
graph of the deceased, taken a short time be- 
fore death, and testified to being a good like- 
ness. It may be generally stated, as an es- 
tablished rule, that photographs of the indi- 
vidual are always admissible when fortified 
by proof of their accuracy, for the purpose 
of determining identity, or to show the con- 
dition of limb or body. It is to be observed, 
however, that the photograph, at best, is only 
secondary evidence, and, standing alone, is in- 
admissible apd valueless. The evidence is 
frequently rendered of very little, if any, im- 
portance, by the frequent observations of the 
court enlarging upon the degree of weight to 
be attached to this class of evidence. For 
instance, in the contest over an estate it be- 
came necessary to establish the identity of an 
illegitimate child. To effect this result a 
photograph was received in evidence pre- 
tending to show a resemblance between the 
child and its putative father. The court, 
while admitting the evidence, entirely de- 
stroyed its effect by observing that, although 
admissible for what it was worth, it was en- 
titled to very little, if any, weight.° 

II. The Identity of the Place.—The scene 
of a murder and the scene of an accident 
have both been exhibited to the jury by 
means of maps, Crawings and photographs, 
and there is now no longer any question as to 
the competency of such evidence. Its chief 
service, however, is in explanation and cor- 
roboration of other evidence. So freely is 
the photograph now used in evidence, that 
it now finds a place in actions of nearly every 


7 Alberti v. N. Y. L. E. & W. R., 118 N. Y. 87. 
8 Wash. L. Ins. Co. vy. Schaible, 9 Phila. 36. 
9 Re Jessup Est., 81 Cal. 408. 





conceivable nature. Disputes as to the 
boundaries of farms, damages sustained by 
the overflow of waters, the scene surrounding 
the place where a murder has occurred, and 
the location of a railroad accident, have all 
been depicted to the jury by means of the 
art of photography. A photographic view of 
premises, the boundaries of which were in 
dispute, was held to have been properly re- 
jected when offered in evidence, for the reason 
that it was stated that the print was simply 
a chalk representation without verification by 
the oath of the photographer.” Likewise 
similar evidence has been held inadmissible 
in an action for personal injuries. A photo- 
graphic print of another car was offered for 
the purpose of demonstrating to the jury the 
car upon which the accident occurred. The 
car which had been photographed and the car 
upon which the accident had been sustained 
were exactly alike, but, notwithstanding this 
fact, the court ruled that evidence concern- 
ing the car not in the accident was inadmissi- 
ble." With proper explanations, however, it 
is competent to use in evidence a photograph 
which shows that the surroundings of the 
premises on which an accident has occurred 
have been changed since the accident. Suit 
was brought for damages to person sustained 
by reason of an embankment having been left 
unguarded. The embankment ran along 4 
narrow highway. A photograph of the place 
where the plaintiff’s injury had occurred was 
admitted in evidence, although the view had 
been taken sometime after the accident had 
happened, and after the erection of a fence 


which operated as a guard at that point. The 


court, however, expressly stated to the jury 
that the erection of the fence was not to be 
considered as bearing upon the question of 
the defendant’s negligence.” In another case 
it became of the greatest importance to es- 
tablish the fact that the view of a train by 
which plaintiff’s intestate had been killed 
was obstructed by box cars which had been 
left standing on a side track by the defend- 
ant. Certain photographs showing the posi- 
tion of the box cars, and also other objects 
near the railroad crossing, by which the view 
of the deceased might have been obscured, 
were offered in evidence. It appeared that 
the prints had been made two months after 


10 Hallenbeck v. Rowley, 8 Allen (Mass.), 473. 
ll People’s Pass. R. Co. vy. Green, 56 Mo. 84. - 
12 Glasier v. Town of Hebron, 62 Hun, 137. 
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the occurrence of the accident by a mere 
amateur photographer of no great experience 
and skill, and who had never visited the 
locality before. The court concluded that 


. the photographs were not competent.” In an 


action for damages sustained by reason of a 
collision between a wagon and a train ata 
railroad crossing, any map or photograph 
which shows the exact conditions and sur- 
roundings, and which tends to show the dis- 
tance at and from which an approaching train 
might have been seen by a person intending 
to cross the track, may be introduced in evi- 
dence if sufficiently verified.“ A gorge had 
been washed out about half way between a 
dam which had broken and another dam 
which had been injured in consequence, and 
which was three miles below. A view was 
offered in evidence of the extent of the dam- 
ages to the latter dam. There was no proof 
given of the condition of the gorge before the 
break of the dam occurred. It also did not 
appear whether there was any difference in 
level between the places, or of the nature and 
extent of the damage, except as shown by 
means of the photograph. The evidence was 
excluded. But a photographic copy of a 
field survey is proper and competent evidence 
in determining the question whether a line of 
the survey was actually measured as alleged.'® 
It is competent to show by photograph the 
facts of an elevated railroad upon the street 
as manifested by a storm, although the storm 
had occurred subsequent to the commence- 
ment of the action for damages. But such 
evidence must be offered merely as a proof 
of the injury done to the street by defend- 
ant’s structure, and it is not material to have 
also a photograph of the road showing the 
appearance of the street before the storm.” 
While a photograph or other picture, draw- 
ing, map or design, proved to be a correct 
representation of physical objects is proper 
evidence, yet the court will exclude such evi- 
dence whenever it is shown that the photo- 
graph or representation is inaccurate or false, 
or misleading, or which does not truly repre- 
sent the place or person pretended to be por- 
trayed. So where a photograph misrepre- 


8 Cleveland. v. C. C. & St. L. R. Co., 30 N. E. Rep. 
9) 


M4 Miss. K. & T. R. Co. v. Moore, 15 S. W. Rep. 714. 
% Herran y. Baird, 150 Mass. 141. 
% Ayers y. Harris, 77 Tex. 108. 

Williams v. Brooklyn El. R. Co., 126 N. Y. 96. 





sented the distance of a tree from the veranda 
of a house where a homicide had occurred, 
the place being an important point to be es- 
tablished on the trial of the cause, the court 
excluded the evidence as being incompetent, 
as the jury in their determination would more 
likely be misled rather than assisted by such 
evidence.'* But photographs of the scene of 
killing, and even of the wound upon the body 
of the deceased, which was proved to be ac- 
curate, was competent upon a trial for murder 
for the purpose offered.” In a trial for 
murder in Indiana, a picture of the place 
where the killing had occurred was offered, 
subject, however, to the explanation that 
there had been no material change in the 
place or surroundings in the interval which 
had elapsed between the homicide and the 
time when the photograph was taken.” At 
first the consensus of opinion seemed to be 
that the proof as to the accuracy of a photo- 
graph offered in evidence, should be given 
by the artist himself, or by some person well 
enough versed in the art to make an opinion 
as to the merits of the representation of first 
importance. This opinion, however, cannot 
be stated to have ever been formulated into a 
rule, and it is now authoritatively established, 
not only that it is entirely unnecessary for 
photographs to be proved by the artist, but 
that anyone, whether versed in the art or not, 
familiar with the place or person may furnish 
such testimony, which is not subject to ex- 
ception.” 

III. Identity of Handwriting. — Photo- 
graphy has also afforded an additional and 
useful means by which a comparison may be 
made between admitted signatures and those 
alleged to be merely imitations. Wharton 
considers that artists who are skilled in scruti- 
nizing handwriting are proper witnesses in 
cases of forgery, although their opinions have 
been founded on prints made by themselves, 
and which are already in evidence.” In the 
exercise of its discretion the court has, how- 
ever, very freely rejected such secondary evi- 
dence as to handwriting. Where the issue 
hinged on a comparison of handwriting, 
copies were properly excluded for the reason 
that, in the court’s discretion, no sufficient 

18 Ortz vy. State, 35 Fla. 256. 

19 People vy. Fish, 125 N. Y. 136. 

20 Keyes yv. State, 122 Ind. 527. 

21 Nies v. Broadhead, 75 Hun, 255. 

22 Wharton on Eyv., § 720. 
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foundation had been established for their in- 
troduction.” In a contest over a will the 
contestant desired the jury to be supplied 
with copies of the handwriting of the testator. 
The evidence was excluded at the trial, and 
on appeal the court held the disposition of 
such evidence to be a matter purely within 
the discretion of the trial judge, and therefore 
refused to reverse the ruling. But where 
the issue is on the genuineness of a signa- 
ture, enlarged photographic copies of the 
writing and of admitted signatures of the 
same person are admissible, but competent 
preliminary proof must first be given that the 
copies were accurate in all respects, except 
as to the size and coloring.» In a New York 
case, where it was essential to establish a 
handwriting in the absence of the original, an 
expert was brought forward to testify to the 
genuineness of a signature from a comparison 
made with photographic copies. There was 
‘little or no proof of the accuracy of the copies 
or of the details by which they were pro- 
duced. The court, in passing upon the ad- 
missibility of this evidence, said: ‘‘We think 
that a comparison of a signature in dispute 
with such photographs or other writings for 
the purpose of allowing an opinion and from 
an expert, as to the character of the signa- 
ture as real or feigned, and when the origi- 
nals from which the copies are made are not 
brought before the jury, and may not be 
shown to other witnesses, ought not to be 
permitted. Photographs that had been taken 
of persons found dead have been admitted in 
evidence in this State in aid of other proofs 
of identity, but not alone. It would be carry- 
ing the matter much farther to permit an ex- 
pert to compare photographic copies of sig- 
natures, and therefrom to testify as to the 
genuineness of a disputed signature. The 
certainty of expert testimony in these cases 
is not so well assured as that we can afford 
to let in the hazard of errors, or differences 
in copying, though it be done by howsoever 
a scientific process.’ It may be stated also 
as a fundamental rule, that there can be no 
comparison of handwriting unless the pieces 
of writing by which comparison is made are 
properly in evidence in the case for some 
other purpose than that of being compared.” 


23 Eborn v. Zimpleman, 47 Tex. 503. 

24 Re Foster’s Will, 34 Mich. 31. 

25 Marcy v. Barnes, 16 Gray (Mass.), 161. 
26 Hynes v. McDermott, 82 N. Y. 48. 

27 Bardin vy. Stevenson, 75 N. Y. 164. 





In the Tichborne case, for the purpose of és- 
tablishing the identity of the writer, many 
photographs of letters and documents were 
offered to assist in the comparison of the 
handwriting. The United States courts also 
have examined photographs for the purpose 
of comparing signatures in cases involving 
the question of forgery.** There are also in- 
stances where copies of public records have 
been photographed and the representations 
received in evidence. On an application for 
permission to take from the file certain pub- 
lic documents, Chief Justice Coleridge, refus- 
ing the application, said that if it became 
necessary to identify the handwriting, the 
‘‘difficulty might be got over by taking pho- 
tographic copies, a thing which is by no 
means uncommon at the present day.’’” So 
in the United States it has been held that 
copies of documents on file in the executive 
depariments of the government are admissi- 
ble in evidence if properly authenticated, by 
the usual proof of handwriting. But a pho- 
tographic copy of a pay roll has been held in- 
admissible for the purpose of proving its 
forgery when the original could be easily 
secured. GrorGE Lawyer. 

Albany, N. Y. 

23 Luco v. U.S., 28 How. (U. S.) 515. 

29 In re Stephens, L. R. 9 C. P. 187. 
sa Leathers vy. Salvor Wrecking Co.,2 Woods (U. S.), 

31 U.S. v. Messman, 1 Cent. Law J. 121. 








ACTION FOR PERSONAL INJURIES—EVIDENCE 
—DECLARATIONS AS TO SUFFERING. 


FIRKINS V. CHICAGO GREAT WESTERN RY. 
co. 


Supreme Court of Minnesota, May 6, 1896. 


1. Whenever the bodily or mental feelings of a per- 
son are material to be proved, the usual expressions 
of such feelings are original and competent evidence. 
Such expressions are regarded as verbal aets. But 
such evidence must not be extended beyond the ne- 
cessity upon which itis founded. It must be confined 
strictly to such complaints, expressions, and exclama- 


“tions as furnish evidence of a present existing pain 


or malady. 

2. On the trial of a personal injury case, a witness 
for plaintiff testified that in a hospital car, several 
hours after the accident, he asked the latter: ‘*What 
is the matter? How badly are you hurt?” Against 
objection, the witness was allowed to state that plaint- 
iff replied: ‘‘I can’t tell, but I am pretty badly off.” 
Held error. 


Co.uins, J.: On the trial of this action, which 
was brought to recover for injuries received by 
plaintiff in a railroad accident, the issues were 
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principally over the extent of the injuries and 
the amount plaintiff was entitled to recover 
therefor. One of plaintiff's witnesses, not a 
physician, had visited him while he was in a 
hospital car, some three or four hours after the 
accident occurred, and had testified as to his ap- 
pearance then, and that his head was bandaged. 
The witness then volunteered the statement that 
he asked plaintiff: ‘What is the matter? How 
bad are you hurt??? whereupon defendant's 
counsel objected to the giving in evidence of 
plaintiff's answer. The objection was overruled, 
and the answer admitted, which was: ‘I can’t 
tell, but I am pretty badly off.’’ A motion to 
strike out this question and answer was denied, 
and the rulings whereby this evidence was al- 
lowed to go to the jury are questioned by the as- 
signments of error. Weare of the opinion that 
the rulings were erroneous. 

This court has held that statements by a sick 
or injured person made to his medical attendant 
in relation to his present condition, suffering, or 
symptoms may be given in evidence by such at- 
tendant. It was said that the evidence of such 
statements or declarations is received from ne- 
cessity, because it is the only way in which the 
bodily condition of a patient could in many cases 
be ascertained. ‘The rule laid down in 1 Greenl. 
Ev. § 102, was cited, and it was added that ‘the 
rule is to be carefully applied, and not unduly 
extended.’’ Johnson v. Railway Co., 47 Minn. 
430, 50 N. W. Rep. 473. And there is an abun- 
dance of authority for the proposition that evi- 
dence of this nature is admissible, under some 
circumstances, coming from the lips of a witness 
who is not a physician or surgeon, although it is 
said that it will have greater weight if the state- 
ments or declarations were made to and can be 
proved by a medical attendant. Speaking of 
this class of testimony, it was remarked in Reed 
v. Railway Co., 45 N. Y. 575, that these declara- 
tions have been received as original evidence, 
and when made to a medical attendant, that he 
might be enabled to minister to the patient, have 
been regarded as competent evidence, and enti- 
tled to weight; that there is good reason for this, 
but that in every other case the admission of 
testimony so exceptional and such a departure 
from the established rules of evidence must be 
referred to the necessities of the case and the in- 
ability of the party to give evidence of a higher 
and more satisfactory nature. And it was also 
said in Caldwell v. Murphy, 11 N. Y. 416, that: 
“It is one of the natural concomitants of illness 
and of physical injuries for the sick or injured 
person to complain of pain and distress. A com- 
plaint, it is true, may be simulated, but it is gen- 
erally real. Such evidence is admissible from 
the necessity of the case, and it may safely be left 
to the jury, in connection with the other evi- 
dence touching the alleged sick or injured per- 
son's condition.’? And in Aveson y. Kinnaird, 6 
East, 188, Lord Ellenborough put it in this form: 
“If inquiries of patients by medical men, with 





the answers to them, are evidence of the state of 
health of the patient at the time, this must be 
evidence. What were the complaints, what the 
symptoms, what the conduct of the parties at the 
time, are always received in evidence upon such 
inquiries, and must be resorted to, from the very 
nature of things.’’ This class of evidence is al- 
ways treated and considered as coming within 
the exception as to res geste under which hear- 
say is admissible. Although the rule we have 
mentioned, and under which exclamations, in- 
dications, and complaints of pain and suffering 
by sick or injured parties are admissible in evi- 
dence, seems firmly ingrafted upon our system, 
there are many thoroughly considered cases in 
which it has been asserted that by the applica- 
tion of it the tendency has been to overthrow 
that fixed principle of the law that the best evi- 
dence which the case is susceptible of shall be 
produced. We are confident that no one who ex- 
amines the cases and realizes to what extent some 
courts have gone in support of the admissibility 
of proof of exclamations, statements, and com- 
plaints of pain and suffering made by injured 
persons, from the day their injuries were re- 
ceived down to the very hour of the trial, will 
dispute the statement that too much latitude has 
been given, and the door opened wide to the in- 
troduction of simulated and false proofs. We 
cannot encourage and promote what we regard 
as a dangerous tendency and a growing evil,—an 
infringement upon well-settled rules of evidence, 
—by indorsing the rulings complained of. Coun- 
sel for respondent relies upon Insurance Co. v. 
Mosely, 8 Wall. 397, to sustain the trial court. 
Two of the justices dissented from the decision, 
and, notwithstanding the high character of the 
court rendering the same, it has- often been 
severely criticised. But, should we coincide 
with it, we should have to goa step further to 
sustain these rulings. That part of the opinion 
which is pertinent here referred to a ruling of the 
court by which a son of the assured was per- 
mitted to state that he saw his father lying on the 
counter of the store about 12 o’clock at night, 
and, upon asking what was the matter, was an- 
swered that he had fallen down the back stairs 
and hurt himself very badly. This conversation 
was immediately after the fall. The witness was 
also permitted to testify that on the next day his 
father said that he felt badly, and on the follow- 
ing day that he was a little worse, if anything. 
The court. held that all of the testimony was 
competent, and laid down the rule that whenever 
the bodily or mental feelings of a person are 
material to be proved the usual expressions of 
such feelings are original and competent evi- 
dence. Such declarations are regarded as verbal 
acts, and are as competent, it was said, as any 
other testimony, when relevant to the issue. But 
there is a limitation to the rule which must be 
strictly observed. Such evidence must not be ex- 
tended beyond the necessity upon which it is 
founded. It must be confined strictly to such 
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complaints, expressions, and exclamations as 
furnish evidence of a present existing pain or 
malady,—citing Bacon v. Inhabitants of Charl- 
ton, 7 Cush. 586. Tested by this rule, the evi- 
dence now in question was improperly admitted. 
The plaintiff was asked: ‘*Whatis the matter? 
How badly are you hurt?’’ and his answer, taken 
in connection with the question, as it must be, 
was that he was pretty badly hurt. This was not 
an expression or an exclamation or a complaint 
indicating present pain or suffering coming in- 
voluntarily from one in distress. It was not a 
verbal act which indicated the bodily or mental 
feeling of the plaintiff, but was his opinion as to 
how badly he had been injured, at a time quite 
remote from the accident itself. If such evidence 
could be permitted to go to a jury, nothing 
would stand inthe way of the introduction of 
similar questions and answers up to the time of 
the trial. Order reversed. 


NorE.—In actions for personal injury evidence of 
plaintiff’s complaints as to pain, etc., from the day of 
the accident to the trial has been held competent. 
Bloomington v. Osterle, 139 Ill. 121; Railroad vy. 
Newell, 104 Ind. 264-269,3 N. E. Rep. 836; Holly v. 
Bennett, 46 Minn. 386; Blair v. Madison Co., 81 Iowa, 
813; Roche v. Railroad, 105 N. Y. 294, 298; Hazen- 
lacher v. Railroad, 99 N. Y. 186; Sanders y. Reister, 1 
Dak. Ter. 151; Barber v. Merriam, 11 Allen, 322; 
Livingston’s Case, 14 Gratt. 592. Expressions of 
present existing pain, or of its locality, are exceptions 
to the general rule which exciude hearsay evidence. 
They are admitted upon the ground of necessity, as 
being the only means of determining whether pain or 
suffering is endured by another. Railroad v. Newell, 
104 Ind. 264, 269, 3 N. E. Rep. 836; State v. Gedicke, 
43 N. J. Law, 86; Eckles v. Bates, 26 Ala. 655; Yeat- 
man vy. Hart, 6 Humph. 374; Hazenlacher vy. Railroad 
Co., 99 N. Y. 186, 1 N. E. Rep. 586; Carthage T. P. 
Co. v. Andrews, 102 Ind. 1388; Elkhart vy. Ritter, 66 
Ind. 186; Howe vy. Plainfield, 41 N. H. 135; Towle v. 
Blake, 48 N. H. 92; Kennard y. Burton, 25 Me. 39; 
Hyatt v. Adams, 16 Mich. 180; Elliott v. Van Buren, 
33 Mich. 49,20 Am. Rep. 668; Brown y. Railroad, 32 
N. Y. 597; Matteson v. Railroad, 385 N. Y. 487; John- 
son v. McKee, 27 Mich. 471; Earl v. Tupper, 45 Vt. 
275; Holly v. Bennett, 46 Minn. 886; Insurance Co. v. 
Mosley, 8 Wall. 397; Rogers v. Crain, 30 Tex. 284; 
Hatch y. Fuller, 131 Mass. 574; Bacon v. Charlton, 7 
Cush. 581. The exclusion of such testimony has been 
held reversible error. Smith vy. Dittman, 16 Daly, 
432. The weight of such testimony, and question 
whether the feelings indicated were feigned or real, 
is for the jury. Bloomington v. Osterle, 189 Ill. 121; 
Railroad v. Newell, 104 Ind. 264-269, 3 N. E. Rep. 836; 
Barber v. Merriam, 11 Allen, 322. The rule allowing 
proof of the expression of present pain will rarely 
result in imposition on juries or other triers of fact. 
Other facts in the case will generally aid them in de- 
termining how much of real and how much of fieti- 
tious pain the expression of suffering shadows forth. 
Bennett v. Northern Pacific R. Co. (N. Dak.), 49 N. 
W. Rep. 408, 412; Holly v. Bennett, 46 Minn. 386. 
For obvious reasons, this relaxation of the rule 
against hearsay testimony is limited to statements of 
present sufferings; narrations of past pain are not 
competent. Lacas vy. Detroit City Ry. (Mich.), 52 N. 
W. Rep. 745; Johnson v. McKee, 27 Mich. 471; Hyatt 
vy. Adams, 16 Mich. 200; Elliott v. Van Buren, 33 








Mich. 49; Sturgeon v. Sturgeon (Ind.), 30 N, 
E. Rep. 805; Board y. Leggett, 115 Ind. 544, 
18 N. E. Rep. 53; Insurance Co. v. Mosley, 
8 Wall. 897; Rogers v. Crain, 30 Tex. 284, 
It is not necessary that the statements should have 
been made to a physician in order to render them ad- 
missible (Railroad Co. v. Newell, 104 Ind. 264, 3 N. E. 
Rep. 836; Sturgeon vy. Sturgeon (Ind.), 30 N. E. Rep, 
806; Holly v. Bennett, 46 Minn. 386; Rogers v. Crain, 
30 Tex. 284), though they are specially competent, 
and of more weight, when made toa physician for the 
purpose of receiving treatment, or to a medical ex- 
pert who makes an examination. at the request of the 
opposite party, or by the direction of a court, for the 
purpose of basing a finding upon, as to the physical 
situation of the person whose condition is the subject of 
inquiry. Quaife v. Chicago, etc. R. Co., 48 Wis. 513,38 
Am. Rep. 821; Atchison, ete. R. Co. v. Frazier, 27 Kan, 
463; Insurance Co. v. Mosley, 8 Wall. 397; Rogers y. 
Crain, 30 Tex. 284; State v. Gedicke, 43 N. J. Law, 88, 
Where, however the exclamations of pain are made, 
at a medical examination, conducted in an action for 
personal injury after the controversy arose and for 
the purpose of obtaining testimony and not for treat- 
ment, it was held that evidence thereof was properly 
excluded. Grand Rapids, ete. R. Co. v. Huntley, 38 
Mich. 537. On the same principle, evidence is ad- 
mitted of declarations and exclamations showing the 
state of mind when that is material to the issue. 
Thus, threats made by a person charged with a homi- 
cide are, if not too remote, admitted to show malice or 
premeditation. State vy. Crawfoot (Mo.), 22 S. W. 
Rep. 371; Harrison v. State, 79 Ala. 29; State v. 
Bradley, 64 Vt. 466; State v. Harrod, 102 Mo. 590; 
Pitman y. State,22 Ark. 354; State v. Gainor, 50 
N. W. Rep. 947; La Beau y. People, 34 N. Y. 223; 
State v. Hoyt, 46 Conn. 330. Such is the principle, too, 
applied in an action brought bya wife to recover 
damages for the alienation of her® husband’s affee- 
tions. The husband’s declarations or letters addressed 
to the wife or to third persons, dating prior to the 
perpetration ofthe alleged wrong by defendant, are 
admissible as original evidence of the fact that before 
the alienation she possessed his affections. Yundtv. 
Hartrauft, 41 Ill. 9; Rounds v. Rounds, 64 Vt. 482; 
Willis v. Barnard, 8 Bing. 376; Gilchrist v. Bale, 8 
Watts, 855; Wilton v. Webster, 7 Car. & P. 198; Cole- 
man y. White, 43 Ind. 429; Bigoonette v. Paulet, 134 
Mass. 123. 








CORRESPONDENCE. 


CRITICISM OF A MISSOURI DECISION. 


To the Editor of the Central Law Journal: 

When the people of the State of Missouri instituted 
their government, they followed the example of many 
others who had preceded them and formed a govern- 
ment of law, under a written constitution, by which 
they divided the governmental powers into three 
departments, legislative, executive, and judicial. To 
the first they committed the law making power. To 
the last the duty to ascertain and declare the law 
as itis. And tothe executive department the duty of 
seeing the law executed. The fault of the judicial 
department is the occasion, and the recent decision of 
the Kansas City Court of Appeals, in the case of State 
ex rel. Mulvihill v. Kumpf, respondents, from 
Jackson Circuit Court is the immediate cause of 
this article; which is prompted by the belief long en- 
tertained, that a frank criticism of the judiciary of 
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any State, contributes to exalt the standard thereof; 
with that idea fixed in the mind, it is here promised 
that the following criticism shall be no mere carping 
or venting of spleen, but a fair discussion of the faults 
of the court in the decision above mentioned; which 
are that the court did not decide the case presented 
toitin the record; that it made a case for the oc- 
easion, to suit the conclusion which it announced; 
that it failed to ascertain the law as it is and pro- 
nounce its sentence; but made its own case, outside 
the record, made its own law and pronounced the 
sentence thereof, contrary to the purpose of its estab- 
lishment. The case in the record is simply this: no 
more, no less. The State at the relation aforesaid, in a 
suit at law recorded against said Kumpf, judgment for 
asum of money, and against one B. F. Moates, an in- 
terpleader in the same case, for costs; the two judg- 
ments were separate and distinct; said Moates filed 
motions, one in arrest, the {other for new trial, on his 
own behalf; said Kumpf filed no such motions, 
Plaintiff sued out execution on the judgment against 
Kumpf on the judgment against them (not against 
Moates) while said motions were pending. Said 
Kumpf moved to quash for that and another reason 
(not noticed by the court in its opinion) ; the court be- 
low sustained the motion; plaintiff appealed, made su- 
persedeas bond; the appellate court affirmed, ‘and its 
decision, thought to be erroneous, is the subject of 
criticism. Said motion is as follows: ‘Because the 
said execution was issued while a motion for anew 
trial, filed by B. F. Moates, an interpleader herein, 
was pending and undetermined.” The opinion pro- 
ceeds: ‘“‘We infer from the record and state- 
ment of counsel before us that defendant, adminis- 
trator’s answer, was in the nature of an interplea, 
wherein it was admitted that the fund sued for was 
in his hands, and that he was ready to bring it into 
court,” ete. The inference as to readiness to 
bring the funds into court is wrong in point of fact. 
Nothing in the records justifies such inference. The 
defendant did not go into court voluntarily. Said ad- 
ministrator knew of said conflicting claims long be- 
fore this suit was brought, and remained quiescent 
until brought into court by process. He has never 
offered to bring the fund into court, but has “hung to 
it like grim death toa dead nigger.’”? In his answer 
he says: ‘‘Now comes the defendant, George Kumpf, 
and for his separate answer to the petition filed 
herein, admits that he executed the hond set forth 
therein, and denies each and every other allegation 
therein contained.” “Defendant further an- 
swering, says that one Wm. O’Reilley is the son and 
only heir of Johanna Reilley, who was a sister of 
said decedent, Bridgett Scanlon, deceased, and entitled 
to a distributive share of said estate. That said Will- 
iam O’Reilley, by his certain writing, under his hand 
and seal, sold, assigned and transferred all his right, 
title and interest in and to the estate of said Bridgett 
Scanlon to one B. F. Moates.” This, to say 
the least, is a new pattern or specimen of a bill of in- 
terpleader in equity. It.is supposed to be decidedly 
novel, entirely without precedent, to bring a bill of 
interpleader in equity against two claimants of the 
same fund, deny the right of one and assert the title 
of the other! Said defendant had no use for, but 
great need of, a court of equity! By this decision 
he enjoys its benefits. The opinion proceeds: 
“The contention of the relators here is that they 
were entitled, as matter of right, to an execu- 
tion on the judgment in their favor in conformity 
therewith, section 4895-6020." ‘They further contend 
that the rule of the court out of which the execution 





issued, which provides that, ‘execution shall not is- 
sue within four days after rendition of judgment, if 
the term so long continues, or during the pendency of 
a motion for a new trial or in arrest,’ etc., is inappli- 
cable and in no way impairs or abridges their right 
to have an execution, for the reason that no motion 
for a new trial had been filed by the defendants, and 
was pending when the execution issued. Or in other 
words, that the pendency of interpleader’s motion 
was not the pendency ofa motion for a new trial within 
the meaning of the rule.”” The court then proceeds to 
discuss the equitable right of a party to file a bill of 
interpleader, etc., and cites inter alia. Glasner v. 
Weisberg, 43 App. 214, wherein it is held that where 
a party does file such bill and brings an agreed sum 
into court, that he cannot thereafter be sued for an 
alleged balance due on the same account, and the case 
of Roselle v. Bank, 119 Mo. 84, wherein it is held that 
where the answer alleges that six persons besides the 
plaintiff own an interest in the fund, defendant is 
entitled to a rule on them tointerplead. * * * That 
a judgment in such case distributing the fund among 
the several persons alleged in the answer tobe the 
owners without making them parties to the suit is er- 
roneous. * * (It isnot perceived just what re- 
lation to or bearing these cases have upon the question 
before the court.) The opinion then proceeds: “As 
a prerequisite of an appeal a motion by a party ag- 
grieved by the judgment is necessary. Pending the 
determination of which no execution can rightfully 
issue,” and cites Stephens v. Brown, 56 Mo. 23, in 
which case Brown was the only defendant, the judg- 
ment was against him he filed motion for a new trial, 
and it was held “erroneous to issue an execution be- 
fore the motion for a new trial was disposed of.” It 
is conceded that Kumpf, the administrator, had the 
right to file an answer in the nature of a bill of inter- 
pleader, bring the money into court, be dismissed 
himself, avoid all litigation and the consequences of 
a judgment at law against himself. This he did not 
do. But he has nevertheless successfully invoked the 
power of the Kansas City Court of Appeals to pro- 
tect him against the consequences ofa judgment at 
law against him wherein he controverted the right of 
relators. By the statute of the State of Missouri, the 
rules of the Jackson Circuit Court and the common 
law of the State, as announced in the published adju- 
dications of the appellate courts,a party recovering 
a judgment in a circuit court is entitled as matter of 
course and of right (declared by statute) to an execu- 
tion in accordance with the judgment to have the 
same carried into effect. This rightis only modified 
by the rules of court to the effect that execution, is 
not to issue within four days, without permission of 
the court, or pending a motion for a new trial, or in 
arrest of judgment. The right can only be taken 
away or suspended by appeal on executing a proper 
supersedeas bond, approved by the court from whose 
judgment the appeal is taken, or by some one of the 
justices of the appellate court having jurisdiction of 
the eause. Revised Statute, 1889, Section 4895, pro- 
vides: ‘The party in whose favor any judgment or 
decree is rendered may have execution in conformity 
therein. ‘Jd. Section 6020, provides,” ‘Execution 
may issue upon judgments at any time within ten years 
from the rendition of such judgment: /d., Section 
2249, provides that an appeal shall stay execution, etc.: 
(1) when appellant shall be executor, etc. (2) when 
appellants, etc., shall give bond, ete., and no appeal 
shall be allowed without affidavit, ete. (Jd., Section 
2248.) Id. Section 2207, provides: ‘Judgment may 
be given for or against one or more of several plaint- 
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iffs, and for or against one or more of several defend- 
ants, and it may determine the ultimate rights of the 
parties on each side as between themselves, and it 
may grant to a defendant any affirmative relief to 
which he may be entitled.”” In Rush vy. White, 85 Mo. 
339, itis held a judgment creditor is entitled to exe- 
cution as a matter of course for the purpose of en- 
forcing his judgment, and in Prewitt v. Cheltenham, 
etc. Co., 32 App. 384, that, on a judgment against 
several, one of whom does not appeal, plaintiff may 
have execution against non-appealing defendant, and 
it will not be error in the court to refuse to quash or 
recall the execution, and in State v. Finn, 19 App. 557, 
that the pendency of an appeal taken by an admin- 
istrator against whom jointly with others a judgment 
has been rendered, will not of itself stay execution 
against his co-defendant, and in Fontain v. Hudson, 

Mo. 62, that, the right to execution follows eo in- 
stanti upon the rendition of judgment. The rendi- 
tion of the judgment is the judicial act upon which 
the execution rests. These several statutes and de- 
cisions were cited in the brief of counsel to the court, 
though they were unnoticed in its opinion. In 
Maloney v. Real Estate, etc. Ass’n, 57 App. 384, it is 
held: A judgment creditor is entitled to an execu- 
tion as a matter of course, and if the writ be — lar, 
and not be superseded by independent proceedings, 
the execution creditor has an unconditional and ab- 
solute right to have it executed according to its man- 
date. 

These courts of last resort owe it to themselves and 
to the people of the State to declare the law as it is 
just as much so asif their decisions were subject to 
review by other courts. When they fail in this duty, 
they fall short of the high a ose of their creation, 
and it becomes the duty of the lawyer, as it has al- 
ways been his practice, to stand up for the law. 

Kansas City, Mo. R. O. ROGERS. 








WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort,and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upen in our Notes of 
Recent Decisions. 


I cdecbeiecietcrtecccccceusesceenvesers 4, 7, 26, 29, = 
ARKANSAS 
CALIFORNIA 28, 83, 34, 45, 59, 91, 
COLORADO, 14, 16, 17, 18, 25, 36, 39, 57, 65, 68, 76, 77, "90, 106 
DELAWARE. rails diate aera aeainia ate pak wae ole vemiaaeains 

, 42, a3 
ILLINOIS, 21, 32, 35, , 68, 69, 73, 79, 85, 59, 95, 101, ivi 415, 122 
PATER cvcccce vescvvccevcscte 22,41, 46, 56, 67, 96. 104, 105, 111 
IOWA Ss 11, 24, 44, 54, 65, 62, 102; 110 
pif Saas shave navenees ; ‘ owoke 
MICHIGAN.. 37, 92, 103 
MINNESOTA ihaee . eae 5 51, a 97 
MISSISSIPPI. , 58 
gga - pie. 10, 12, 113 





PENNSYLVANIA....cs0s. 

RHODE ISLAND.... 

SOUTH DAKOTA 

TENNESSEE 

DEAS cccccccccccccccoce 

WASHINGTON.... os 82 

by FEROEMEA ccccvcecccescscssccces be edbenddénseed 49, “él, 75 
. ACCIDENT INSURANCE.—A provision, in an acci- 

en insurance policy, that it shall not cover an acci- 

dent occurring while the insured was violating law, 

does not apply where the insured was injured on Sun- 

day, while at a friend’s, after hunting, though hunt- 

ing on Sunday is prohibited by Code, § 4072.—PRADER 

Vv. NATIONAL MASONIC ACCIDENT ASs8’N, Iowa, 63 N. W. 

Rep. 601. 

2. APPEAL—Consent Judgment.—A party at whose 
request a judgment is rendered, the other party con- 
senting thereto, cannot appeal therefrom.—SCHMIDT 
v. OREGON GOLD-MINING Co., Oreg., 40 Pac. Rep. 406. 





3. ARREST IN CIVIL CASES — Affidavit. — An affidavit 
prescribed by law to hold a defendant to bail in a civil 
action is part of the process to bring him into court, 
and any objections to defects therein must be taken 
by defendant inthe first instance, and before he has 
given bail or made appearance, and cannot be taken 
a eT Vv. SEDGEWICK, Dela., 32 Atl, 


Rep 
ad y - FOR CREDITORS — Bond.—Where an as- 


signee’s bond was made in advance of the order of 
court, on the application of a creditor, and made pay- 
ablet o the insolvent corporation instead of to the reg- 
ister of the court, as required by Code, §§ 2540 2551, 
but was conditioned that he ‘‘should well and faith- 
fully perform all the duties as such assignee, and pay 
such damages as may accrue from the failure to do 
so,” it is a valid common-law bond, and may be en- 
forced by a creditor of the insolvent in a -suit against 
the assignee.—ANDREW V. FORD, Ala., 17 South. Rep. 


446. 

5. ASSIGNMENT OF CLAIM — Indorsement of Draft.— 
B was a member and officer of two firms,—the B. Co. 
and the H.Co. The B. Co. was indebted to the H. Co., 
and the latter was indebted to plaintiffs in about the 
same amount. After the dissolution of the B. Co. by 
the death of one member thereof, B, as secretary of 
the H. Co., gave the plaintiffs drafts on the B. Co., 
which he accepted as manager for the latter company, 
the drafts being payable to the H. Co., and indorsed to 
plaintiffs ‘‘for value,” and ‘‘to pay a debt and close up 
an open account:” Held, that the transaction was a 
valid assignment to plaintiffs of the claim of the H. Co. 
againstthe B. Co.—HOWELL V. BOYD MANUF’G Co., N. 
Car., 22S. E. Rep. 5. 

6. ATTACHMENT—Absconding Debtor.—An absconding 
debtor is one who, with intent to defeat or delay the 
demands of his creditors, conceals or withdraws him- 
self from his usual place of residence beyond the’ 
reach of process. It is not necessary that he depart 
from the limits of the State in which he has resided. 
If one eludes his creditors, then he intends to delay 
and defeat them, and he can be held to the intent of 
evading process, and all the law requires, in order to 
constitute an absconding debtor, is that he shall put 
himself in such a position that he can and does suc- 
cessfully evade the service of process. It may be by 
concealment in his own house. It may be by going 
from place to place so quickly as to evade meeting 
with service of process.—STATE V. MILLS, N. J., 32 Atl. 
Rep. 7 

7. BAILMENT — Negligence. — In an action against a 
corporation for the value of a picture lost by it while 
engaged in carrying on a public fair, it appeared that 
the article was shipped by plaintiff upon invitation of 
defendant, issued in pursuance of its general purpose 
to augment its receipts, and lost after the close of the 
exhibition, by reason of the failure of defendant’s 
agent to return the picture to plaintiff: Held, that the 
transaction was a lucrative bailment, and the defend- 
ant is liable for the loss.—PRINCE V. ALABAMA STATE 
Fair, Ala., 17 South. Rep. 449. 

8. BANKER’S LIEN—Note Deposited for Collection.— 
A bank has a lien 01 a note deposited for collection by 
a debtor before maturity of his own debt, remaining 
uncollected and unassigned in its hands after his debt 
matures, for its payment.—GIBBONS V. HECOX, Mich., 
63 N. W. Rep. 518. 

9. BUILDING AND LOAN ASSOCIATIONS—Foreclosure of 
Mortgages.—A contract by which the stock taken out 
by a borrower, and assigned to the association, when 
the mortgage is executed, is forfeited to the associa- 
tion on default, without allowance of credit on the 
mortgage for the payments made on the stock, is un- 
conscionable, and, though upheld by the laws of the 
association’s own State, would not be enforced in 
North Carolina.—ROWLAND V. OLD DOMINION BUILD- 
ING & LOAN ASs’N., N. Car., 22S. E. Rep. 8. 

10. CARRIERS or PASSENGE RS — Injury. — Plaintiff, 
while on defendant’s cable car, was thrown off by 4 
sudden jerk of the car while rounding acurve. Plaint- 


iff knew that the cars went at greater speed around 
that particular curve, and was cautious to avoid being 
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thrown off. There was no defect in the appliances or 
in the construction of the road, nor were the employees 
negligent. The evidence showed that the only prac- 
ticable way to round the curve was to go at the speed 
of the cable; that the jerking was greater or less as the 
cable was slack or taut; that no method had been dis- 
covered to avoid these difficulties: Held, that the 
accident was not of acharacter for which defendant 
was liable.—HITE V. METROPOLITAN ST. Ry. Co., Mo., 
318. W. Rep. 262. 

11, CARRIERS OF PASSENGERS — Ejection — Ticket.—A 
person who gets a ticket on his promise to the agent to 
pay therefor on his return, there not being time to pay 
before the starting of the train, and who thereafter 
makes such payment, is to be treated as a purchaser 
of the ticket in an action for ejection from the train.— 
ELLSWORTH V. CHICAGO, B. &Q. Ry. Co., lowa, 68 N. 
W. Rep. 584. 

12, CARRIERS—Passenger — Contributory Negligence. 
—The brakeman, when the train on which plaintiff, a 
girl 18 years old, used to traveling, was a passenger, 
came to a full stop before reaching the station, called 
out the station, and plaintiff thereupon left the car, 
and went out on the platform on which the brakeman 
was standing, and, thinking she had passed her sta- 
tion, stepped off the train while it was moving about 
four miles an heur: Held, plaintiff was guilty of con- 
tributory negligence —JACOB V. FLINT & P. M. R. Co., 
Mich., 63 N. W. Rep. 502. 

13. CARRIERS OF PASSENGERS — Railroad Company— 
Sick Passenger.—A railroad company is under obliga- 
tion to give such care to a passenger who becomes sick 
on its train as is fairly practicable, with the facilities 
athand, without thereby unduly delaying its train, or 
unreasonably interfering with the safety and comfort 
of its other passengers.—LAKE SHORE & M. 8. Ry. Co. 
Vv. SALZMAN, Ohio, 40 N. E. Rep. 891. 

14. CONSTITUTIONAL LAw—Unlicensed Foreign Com- 
pany.—A statute prohibiting citizens of Colorado from 
contracting in a foreign State, for insurance on prop- 
erty in Colorado, with acompany not licensed to do 
business in Colorado, would be unconstitutional.— 
FRENCH V. PEOPLE, Colo., 40 Pac. Rep. 463. 

15. CONSTITUTIONAL LAW.—Const. U. S. Amend. 14, 
providing that no State shall deprive any person of 
life without ‘‘due process of law,’”’ does not authorize 
the Federal courts to review a conviction by a State 
court on account of errors involving the competency 
of jurors, or to determine whether a proposed execu- 
tion of a death sentence, after the expiration of a re- 
prieve, is in pursuance of law.—IN RE BUCHANAN, N. 
Y., 40 N. E. Rep. 883. 

16. CONTEMPT OF COURT—Taking Possession of Prop 
erty in Suit.—Respondent sued the relator in a justice 
court to recover possession of land. An appeal to the 
county court from a judgment for respondent was dis- 
missed, and the relator prosecuted a writ of error 
from the judgment of dismissal, which was by order 
made to operate as a supersedeas. Respondent filed a 
motion to dismiss the order, and, pending the deter 
mination thereof, on the advise of counsel, took 
possession of the property, in relator's absence and 
without his consent: Held, that taking possession of 
the property under such circumstances constituted 
contempt of court.—HAMILL V. BANK OF CLEAR CREEK 
County, Colo., 40 Pac. Rep. 447. 

17. CONTRACTS BY COUNTY COMMISSIONERS.—A con- 
tract made with the board of county commissioners at 
their regular meeting in the first week of January, to 
act as county printer for that year, is valid, notwith- 
Standing a majority of the board, as it then existed, 
was to go out of office the ensuing week.—LIGGETT V. 
BoaRD OF Com’RS OF Kiowa CounTY, Colo., 40 Pac. 
Rep. 475. 

18. CONTRACT — Partial Abandonment — Quantum 
Meruit.—A contractor who has abandoned work for 
which he contracted cannot recover on a quantum 
meruit for the part done by him unless the contract 
was rescinded, or its complete performance was ren- 





dered impossible by the wrongful conduct of defend- 
ants.—MCGONIGLE V. KLEIN, Célo., 40 Pac. Rep. 465. 

19. CoONTRACTS—Construction.— Whether a contract 
is entire or separable into several distinct and inde- 
pendent contracts is a question of intention of the 
parties, to be ascertained from the language employed 
and the subject-matter of the contract.—HUTCHENS V. 
SUTHERLAND, Nev., 40 Pac. Rep. 409. 

20. CONTRACT TO Buy LAND. — Where the vendee in a 
contract for the sale of land, which provides for its 
forfeiture in case of default in payments, assigns his 
interest thereunder as collateral security, and the con- 
tract is subsequently declared forfeited by the vendor, 
any rights which the vendee has in the payments al- 
ready made pass to his assignee. — HOOPER V. VAN. 
HUSEN, Mich., 63 N. W. Rep. 522. 

21. CORPORATIONS.—Where, on the organization of a 
corporation, one of the subscribers advances more 
money than his subscription calls for, the excess be- 
ing in payment for stock issued to another subscriber, 
the corporation is not liable for such excess, and a 
note and mortgage given by it therefor are invalid.— 
HODSON V. EUGENE GLASS CO., Ill., 40 N. E. Rep. 971. 

22. CORPORATIONS — Maintaining Nuisance — Injunc- 
tion. —Injunction will, at the suit of the State, lie 
against a corporation where it is misusing and abus- 
ing its corporate franchises and privileges, and is 
maintaining its property as a nuisance, though its acts 
also constitute a crime.—COLUMBIAN ATHLETIC CLUB. 
v. STATE, Ind., 40 N. E. Rep. 914. 

23. CORPORATION — Insolvent Corporations — Unpaid 
Subscriptions.—The court of chancery has the right, 
in proceedings to wind up the affairs of insolvent 
corporations, to direct the receiver to make a call 
upon subscribers to pay up their unpaid subscriptions 
to the capital stock.—BARCALOW V. TOTTEN, N. J., 32 
Atl. Rep. 2. 

24. CORPORATION — Stockholder — Right to Examine 
Books.—The fact that a stockholder, in demanding 
permission to inspect the books of the corporation, 
asks to see some that he is not entitled to see, does not 
justify a refusal to permit him to inspect any of the 
books.—ELLSWORTH V. DORWART, Iowa, 63 N. W. Rep. 
588. 

25. COUNTIES — Construction of Bridges. — Where 
counties and municipalities are, within their respect- 
ive limits, given full power and control, in the one 
case over highways and in the other over streets and 
bridges, a county cannot construct a bridge, within a 
town, only accessible over streets and highways con- 
trolled by the town.—NELSON V. BOARD OF OOM’RS 
OF GARFIELD County, Colo., 40 Pac. Rep. 474. 

26. CRIMINAL EVIDENCE—Homicide.—W here the issue 
was whether defendant acted in defense of his own life, 
or to prevent great bodily harm, the degree of his guilt 
cannot be affected by the actions of others at the time, 
or after the affray who, without concert or combina- 
tion, and without the knowledge of defendant or the 
deceased, took part in the affray, and hence evidence 
of these circumstances is inadmissible.—WHITAKER V. 
STATE, Ala., 17 South. Rep. 455. 

27. CRIMINAL LAaw—Election.—W here, for the purpose 
of proving the charge in an indictment, charging the 
defendant with committing the offense of selling in- 
toxicating liquors contrary to the statute, evidence is 
introduced tending to prove the commission of two or 
more separate and distinct offenses, it is the duty of 
the court, before the defendant is put upon his de- 
fense, if requested so to do, to require the prosecution 
to elect upon which transaction the State will rely for 
a conviction.—STATE V. VALENTINE, 8S. Dak.,63N. W. 
Rep. 541. 

28. CRIMINAL Law — Corpus Delicti.—A conviction 
cannot be had for obtaining property under false pre- 
tenses on the extrajudicial statements and admissions 
of defendant alone as to the falsity of the statements, 
such falsity being part of the corpus delicti, which must 
be proved otherwise.—PEOPLE V. SIMONSEN, Cal., 4. 
Pac. Rep. 440. 
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29. CRIMINAL LAw—Homicide—Self-Defense.—An in- 
struction that life can be taken only in resisting “an 
assault threatening, imperiling life,” is erroneous, as 
there need not be an actual peril existing; it is enough 
that the circumstances are such as to create a reason- 
able belief, and that the party does believe he isin 
imminent peril of life or limb.—THOMAS V. STATE, Ala., 
17 South. Rep. 460. 

30. CRIMINAL Law—Withdrawal of Plea.—It is within 
the discretion of a trial court to allow a plea of not 
guilty to be withdrawn forthe purpose of presenting 
a motion to set aside the indictment upon grouuds 
which, if established, would be fatal to the verdict.— 
STATE V. VAN NICE, 8. Dak., 63 N. W. Rep. 537. 

31. CRIMINAL PRACTICE — Receiving Stolen Goods.— 
In an indictment for receiving stolen goods the name 
of the thief or of the person from whom the goods 
were received need not be set out. — CAMPBELL V. 
STATE, Miss., 17 South. Rep. 441. 

32. DEATH BY WRONGFUL ACT — Damages.—In an ac- 
tion for wrongful death, it appeared that the deceased 
was an habitual drunkard, who was unable to support 
himself, whose wife had obtained a divorce from him, 
and whose only next of kin was an adult brother, who 
was not dependent on deceased: Held, that under 
Rev. St. 1898, ch. 70, § 2, which declares that in such 
actions “the jury may give such damages as they shall 
deem a fair and just compensation,” only nominal 
damages could be recovered.—NORTH CHICAGO ST. R. 
Co. Vv. BRODIE, Ill., 40 N. E. Rep. 942. 


33. DEDICATION. — A dedication of property to a 
corporation of limited membership, formed purely 
for scientific purposes, is not for a ‘‘public use,” and, 
therefore, a dedication to such a corporation of unoc- 
cupied city land by a board of supervisors, authorized 
to dedicate such land for a “public use” only, under 
St. 1868, p. 379, is invalid.—OCaLIFORNIA ACADEMY OF 
SCIENCES V. CITY AND COUNTY OF SAN FRANCISCO, Cal., 
40 Pac. Rep. 426. 


34. DEDICATION OF LAND FOR HIGHWAY.— Whether 
land has been dedicated for a highway is a question of 
fact, to be determined from the circumstances of each 
case, which must show an intention by the owner to 
dedicate the land, and an acceptance by the public.— 
HELM v. MCCLURE, Cal., 40 Pac. Rep. 437. 


35. DEED — Description.—A deed of part of a certain 
lot beginning at the northeast corner of said lot, and 
“extending thence south westerly to the west line of said 
lot, with a width of twenty-five feet, lying adjoining 
and paralled with the land of the C., B. & Q. Railroad, 
the nearest part of the land herein conveyed being 
twenty feet distant from the center line of said C., B. 
& Q. Railroad,’ conveys a strip of land 25 feet wide, 
one side of which is 20 feet distant from the center of 
the railroad track, and not from the center of the 
right of way, there being only one track, which is not 
shown to be at the center of the right of way.—PEORIA 
& P.U. Ry.Co. v. TAMPLIN, Ill., 40 N. E. Rep. 960. 

36. DEED—Husband to Wife.—A conveyance to a wife 
by her husband of land, without any valuable con- 
sideration, is fraudulent as to his creditors.—PHIL- 
LIPS Vv. RHODES, Colo., 40 Pac. Rep. 453. 


37. DEED—Mortgaged Land—Liability of Grantee.— 
Where a deed of conveyance recited that it was made 
subject to a mortgage upon the property conveyed, 
given by the grantor to a third person to securea 
specified sum, with interest, ‘‘which said mortgage 
and interest said grantee assumed as part of purchase 
price’.of the property, the grantee, upon failing to 
py off the mortgage at its maturity, became liable to 
the grantor for the amount due thereon.—WILLIAMS V. 
Moopy, Ga., 22S. E. Rep. 30. 

38. DEED—Validity.—Where a deed and a declaration 
of trust were executed in the State of Indiana, under 
the laws of which the transaction was void, and subse- 
quently a new deed of the same property was executed 
in the State of Illinois, where such a transaction was 
legal, and, as found by the referee, was made for the 





purpose of enabling the grantee to give a good title 
to the land described in said deed, and “did not 
change the legal relation of the parties,” but no new 
declaration of trust was executed: held, that the 
transaction in the State of Illinois had the effect to 
legalize the entire transaction, and that the declara- 
tion of trust is to be regarded as though re-executed 
in the State of Illinois, and attached to, and consti- 
tuting a part of, the Illinois transaction.—COMMERCIAL 
BANK OF UNION CiTy, IND., v. JACKSON, S. Dak., 63 
N. W.Rep. 548. 

39. DESCENT—Inheritance by Adopted Child.—Where, 
at the time of an adoption, there was no act relating 
to the adoption of children, the person adopted does 
not, by an act making him the heir of one of his adopted 
parents, thereby become entitled to inherit from the 
other.—WEBB V. JACKSON, Colo., 40 Pac. Rep. 467. 

40. DIVORCE—Alimony from Decedent’s Estate.—The 
court may grant an absolute divorce, reserving the 
question of permanent alimony; and the subsequent 
death of defendant will not oust the court of jurisdic- 
tion to award such alimony out of decedent’s es- 
tate.—SEIBLY V. INGHAM CIRCUIT JUDGE, Mich., 63 N, 
W. Rep. 528. 

41. DRAINAGE.—Under Rev. St. 1894, § 5638 (Elliott’s 
Supp. § 1208), providing that where a person fails to 
perform his drainage allotment the township trustee 
shall do it, and may bring suit for the expense, he may 
not only sue in hisown name, but inthe name of the 
township.— HOCK Vv. MONROE TpP., Ind., 40N. E. Rep. 
925. 


42. EASEMENT — Private Way—Prescription.—Where 
one who had, fora period of more than two years, 
used asa private way a strip of land belonging to an- 
other, and then, at the request of the owner, aban- 
doned this strip, and, with his consent, used in its 
stead, asa private way,for more than five but less 
than seven years, another strip of land belonging to 
him, no prescriptive right to the use of either strip as 
such private way arose in favor of the person first 
mentioned; and, whatever may be the rights of this 
person under the facts stated,the ordinary had no 
jurisdiction to summarily order the removal of ob- 
structions placed in the new strip by the owner.— 
PETERS v. LITTLE, Ga., 22S. E. Rep. 44. 

43. EASEMENT BY PRESCRIPTION.—One whose lands 
abut on astrip acquired by a railroad company as its 
right of way has no rights over such strip, though it 
was used for passage tothe lands for over 30 years, 
where the railway company actually and continuously 
occupied it, and maintained notices that the property 
was private.—ANDRIES V. DETROIT, G. H. & M. Ry. Co., 
Mich., 63 N. W. Rep. 526. 

44. ESTOPPEL — Acquiescence.—Plaintiff and his 
grantor had for nearly 30 years asserted title and paid 
taxes on certain land, under a patent from the United 
States, with the knowledge of defendant’s grantors. 
Defendant claimed that the land was swamp land, 
ceded to the State by Act of Congress of September 28, 
1850, whence his title originally came, and each grantor 
in defendant’s line of title had conveyed by quitclaim 
deed to defendant’s immediate grantor, with nominal 
consideration, and specially reserving the right to any 
indemnity which might thereafter be granted by the 
United States in case of failure of title in the State: 
Held, that defendant was estopped from denying 
plaintiff's title.—KNAPP v. PAINE, Iowa, 63 N. W. Rep. 
575. 

45. ESTOPPEL — Liability of Agent.—Where an agent 
procures his principal’s approval to a contract of sale 
by telling him that he has received the cash deposit 
provided for in the contract, he will, under Code Civ. 
Proc. § 1962, subd. 3, be estopped from showing that he 
did not receive the deposit in cash, but ina note of 
the vendee.—WoOopD V. BLANEY, Cal., 40 Pac. Rep. 428. 

46. EVIDENCE — Injury to Employee—Declarations.— 
In an action for injuries to an employee caused by de- 
fects in the roof of defendant’s mine, statements as to 
the condition of the roof, made by persons not con- 
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nected with defendant, are inadmissible.—TREAGER V. 
JACKSON COAL & MINING CO., Ind., 40 N. E. Rep. 907. 

47. EVIDENCE — Res Gestz.—In an action to recover 
for property destroyed by fire alleged to have orig- 
inated through the negligence of defendant’s work- 
man, evidence of declarations of the workman, made 
while the fire was in progress, that the fire was caused 
by his carelessness, was admissible.—SHAFER V. La- 
COCK, Penn., 32 Atl. Rep. 44. 

48. FALSE IMPRISONMENT — Probable Cause.—In tres- 
pass for false imprisonment, based on the illegality of 
the original arrest, it was proper to charge that, if de- 
fendant caused the lodging of the information against 
and the original arrest of plaintiff, knowing there was 
no ground for the proceeding, or having no reasonable 
cause to believe it warranted, and if he refused to ac- 
cept bailfrom plaintiff, or in either case, he was liable. 
—GROHMANN V. KIRSCHMAN, Penn., 32 Atl. Rep. 32. ° 

49. FALSE REPRESENTATIONS—Evidence.—The plaint- 
iff took from the defendant a written assignment with- 
out recourse of a bond on M, and sued to recover his 
money back on the ground of fraudulent representa- 
tion. To avoidsuch contract, the representation must 
be ofa material fact, and be false, within the knowl- 
edge of defendant, and be made with intent on his 
part that plaintiff should act upon it, which represen- 
tation the plaintiff, in ignorance of its falsity relies 
upon, and is thereby misled to his injury and damage. 
—HOUSTON V. MCNEER, W. Va., 22S. E. Rep. 80. 

50. FRAUDULENT CONVEYANCE — Husband to Wife.— 
In an action to set aside a deed from husband to wife 
as In fraud of creditors, the testimony of either hus- 
band or wife, as to transactions and conversations be- 
tween them, not in the presence of third persons, as 
to how the land should be purchased, how it should be 
paid for, and how title should be taken, must be ex- 
cluded, under Mill. & V. Code, § 4563, rendering the 
husband or wife incompetent to testify as to any mat- 
ter that occurred between them by virtue of or in con- 
sequence of the marital relation.—PHOENIX FIRE & 
MARINE INS. CO. V. SHOEMAKER, Tenn., 318. W. Rep. 
270. 

51. HOMESTEAD RIGHT IN URBAN PROPERTY.—The 
homestead law exempts from execution, as the home- 
stead of the debtor, any quantity of land, not exceed- 
ing in amount one-half acre, to be selected by the 
owner thereof ‘‘within the laid-out or platted portion 
of any incorporated town, city or village having less 
than five thousand inhabitants, and the dwelling 
house thereon and its appurtenances owned and oc- 
cupied” by him. A debtor owned several adjacent 
lots, exceeding in area one-half acre in the laid-out 
and platted portion of such a city. A part of this 
tract was covered by her dwelling house and its ap- 
purtenances; another part by a brick store owned by 
her, and not a part of, or appurtenant to, the dwelling 
house: Held, in selecting her homestead, she could 
not reject a part of the dwelling or its appurtenances 
for the purpose of including in her selection the brick 
store.—How V. FIRST NAT. BANK OF SHAKOPEE, Minn., 
63N. W. Rep. 6382. 

52. INNKEEPER’S LIEN— Board of Horse. — A hotel 
keeper has no innkeeper’s lien for the board of horse 
under express agreement with one who was not the 
Owner thereof, nora guest at the hotel.—ELLIOTT Vv. 
MARTIN, Mich., 63 N. W. Rep. 525. 

53. INSURANCE—Agent—Revocation of Agent.—Where 
an insurance agent had authority to waive certain con- 
ditions in the policy, the exercise of such power after 
his agency has been revoked will bind the company, 
ifthe party dealing with him had no notice of the 
revocation. — BURLINGTON INS. CO. V. THRELKELD, 
Ark., 31S. W. Rep. 265. 

54. INSURANCE — Foreign Insurance Companies — 
Agent.—One who, after accepting an application for 
insurance on property in Wisconsin, procured, 
through a general agent residing out of the State,a 
Policy for defendant insurance company, and received 
4acommission on the premium, is an agent of defend- 





ant on whom service of process may be made, within 
Rev. St. Wis. § 1977, providing that whoever solicits 
insurance, and receives compensation therefor, shall 
be deemed an agent of the insurance company, though 
defendant being a foreign corporation, without hav- 
ing complied with the laws, was not entitled todo 
business in that State.—FRED MILLER BREWING CO. V. 
CoUNCIL BLUFFs Ins. CO., lowa, 63 N. W. Rep. 565. 

55. INSURANCE — Authority of Agent— Waiver.—A 
stipulation that no agent shall be held to have waived 
any of the conditions of the policy, unless such waiver 
shall be indorsed thereon in writing, does not apply 
to conditions to be performed after the loss is in- 
curred; and therefore an adjuster can waive a pro- 
vision making arbitration in accordance with the 
terms of the policy a condition precedent to suit, by 
making a different agreement for arbitration.— HaR- 
RISON V. GERMAN-AMERICAN FIRE Ins. Co., U. 8. 0. C. 
(Iowa), 67 Fed. Rep. 577. 

56. INSURANCE— Assignment—Waiver. — Where the 
agent of an insurance company, with knowledge of 
all the facts, prepared an assignment of acertain in- 
terest in an insurance policy, the right to insist that a 
portion ofthe policy could not be assigned is waived. 
—MANCHESTER FIRE Assur. Co. V. GLENN, Ind., 40 N. 
E. Rep. 926. 

57. INSURANCE — Breach of Conditions.—Where an 
entry and certificate issued to an applicant for a 
patent to a placer claim were afterwards canceled by 
the land department, such fact, when not communi- 
cated to the insurer, will forfeit a policy wherein it 
was stipulated that, if the interest of the insured 
should become any other than a perfect title, the 
policy should be void.—GERMAN INSURANCE CO. OF 
FREEPORT, ILL. V. HAYDEN, Colo., 40 Pac. Rep. 453. 

58. INSURANCE—Conditions—Waiver.—A warranty in 
a policy of insurance, that a continuous clear space 
should thereafter be kept between the lumber insured 
and any wood-working establishment, is waived, if the 
insurer’s agent knew that there was no such clear 
space.—LIVERPOOL & LONDON & GLOBE INS. CO. V. 
FARNSWORTH LUMBER CO., Miss., 17 South. Rep. 445. 

59. INSURANCE—Contract of Reinsurance. — A rein- 
surer is not liable to the insurer for a loss which, 
unknown to either party, occurred before the rein- 
surance was effected, where the parties contracted 
with reference toa custom that reinsurance took ef- 
fect from the time when it was granted.—UNION INS. 
Co. OF CITY OF SAN FRANCISCO V. AMERICAN FIRE INS. 
Co. oF CITY OF NEW YORK, Cal., 40 Pac. Rep. 431. 

60. INSURANCE — Fraudulent Representations. — A 
policy obtained on a stock of merchandise belonging 
to a woman, who gave no supervision to the business, 
on representation that the owner was a business man, 
personally conducting the business, but for which it 
would not have been issued, is invalid.—FREEDMAN V. 
FIRE A88’N OF PHILADELPHIA, Penn., 32 Atl. Rep. 39. 

61. INTOXICATING LIQUORS—Civil Action.—The com- 
mon-law definition of the term ‘‘exemplary damages” 
is damages inflicted by way of punishment upon a 
wrong doer as u warning to him and others to prevent 
a repetition or commission of similar wrongs.—MAYER 
v. FORBE, W. Va., 22S. E. Rep. 58. 

62. INTOXICATING LIQUORS—Right to Sell. — Under 
Acts 25th Gen. Assem. ch. 62,§ 17, providing that after 
a written statement of the consent to the sale of liquor 
in towns having over 5,000 inhabitants, signed by a 
majority of the voters residing in the city, shall have 
been filed with the county auditor, the payment ofa 
certain tax shall, on certain conditions, be a barto a 
prosecution for selling liquor, the filing of such a 
statement by the auditor is not a judicial determination 
of its sufficiency, but is a mere ministerial act, and 
therefore is not conclusive or prima facie evidence, on 
a collateral attack, of the sufficiency of the statement. 
—STATE V. ASHERT, Iowa, 63 N. W. Rep. 557. 

63. JUDGMENT BY CONFESSION—Validity.—Judgment 
by confession cannot be entered on a note which, on 
.its face appears to be barred by limitations, 
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where there is nothing in the record showing that the 
case comes within any of the exceptions to the stat- 
ute.—MATZENBAUGH V. DOYLE, Il., 40 N. E. Rep. 935. 

64. JUDGMENT — Lien—Incumbrance.—The lien of a 
docketed judgment constitutes, in the ordinary sense 
of the term, an incumbrance upon real property.— 
WILLSIE V. RAPID VALLEY HORSE-RANCH CO., Dak., 63 
N. W. Rep. 546. 

65. JUDGMENT—On whom Binding.—Where a person, 
holding a deed to land at the time the title is in litiga- 
tion between her grantor and a third person, sup- 
presses knowledge of her title, and participates in 
and directs the defense, she is bound by the judgment. 
—MCCLELLAN V. HuRD, Colo., 40 Pac. Rep. 445. 

66. JUSTICE OF THE PKEACE—Jurisdiction.—A justice 
ofthe peace, having no implied authority to act ju- 
dicially, is limited in the exercise of such power by 
the express provisions of the statute.—LEONOSIO Vv. 
BARTILINO 8S. Dak., 683 N. W. Rep. 543. 

67. LANDLORD AND TENANT—Construction of Lease.— 
The first part of a written contract provided that de- 
fendant should rent plaintiff's farm ‘‘for one year,” 
and in the latter part was a provision that the con- 
tract was torun as long as the parties agreed. Be- 
fore the expiration ofthe year, plaintiff notified de- 
fendant that he could not hold over: Held that, to 
create a tenancy for one year only, plaintiff was not 
obliged to serve the written notice required to ter- 
minate a tenancy from year to year. — DUNPHY V. 
GOODLANDER, Ind., 40 N. E. Bep. 924. 

68. LANDLORD AND TENANT—Lease.—Where a lease 
stipulated that the lessor did not covenant against 
disturbance by the holder of a paramount title, and 
the lessee was not disturbed in his possessiun during 
the term, it is no defense, in an action for the rent, 
that the title has been adjudged in a stranger.— 
HOCHENAUER V. HILDERBRANT, Colo., 40 Pac. Rep. 470. 

69. LANDLORD AND TENANT—Lease —Alteration.— A 
provision in a sealed lease declaring that alterations 
made by the tenant without the landlord’s written 
consent shall be cause of forfeiture may be waived by 
the landlord’s orally agreeing to the making of the 
alterations.—MOSESs Vv. LOOMIS, Ill.,40 N. E. Rep. 952. 
70. LIBEL—Pleading.— To charge in writing that a 
man is an “ex convict’ is libelous per se; hence in an 
action therefor, no colloquium is necessary .—MORRISSEY 
V. PROVIDENCE TELEGR4M Co., R.I., 82 Atl. Rep. 19. 

71. LIBEL AND SLANDER.—In determining whether a 
publication is libelous per se the headlines of the same 
cannot be disregarded, for in them is frequently found 
the ‘‘sting”’ of the publication.—LANDON v. WATKINS, 
Minn., 68 N. W. Rep. 615. 

72. MANDAMUS FOR COLLECTION OF Tax.—Mandamus 
will not lie for the collection of taxes where other ad- 
equate remedy is provided.—EYKE V. LANGE, Mich., 63 
N. W. Rep. 535. 

73. MASTER AND SERVANT — Injuries to Servant.—A 
servant is not bound to inspect machinery furnished 
by his master in order to discover latent defects 
therein.—PENNSYLVANIA COAL Co. Vv. KELLY, IIl., 40 N. 
E. Rep. 938. 

74. MASTER AND SERVANT—Negligence—Assumption 
of Risk.—One who voluntarily assumes a risk thereby 
waives the provisions of a statute made for his pro- 
tection; and, where a statute does not otherwise pro- 
vide, the rule requiring the plaintiff, in an action for 
negligence, to be free from fault contributing to his 
injury, is the same, whether the action is brought un 
der a statute or at common law.—KiRAUSE V. MORGAN, 
Ohio, 40 N. E. Rep. 886. 

75. MASTER AND SERVANT—Negligence of Vice-prin- 
cipal.—A minor has the right torely upon the superior 
skill and knowledge of the foreman having authority 
over him, and if, in obedience to such foreman’s di- 
rection, he runs into unknown dangers, against which 
it is the duty of the foreman to warn him, but which 
duty such foreman negligently fails to perform, he 
cannot be held to be guilty of contributory negligence 





or to have assumed the risk of such dangers.—TURNER 
Vv. NORFOLK & W. R. Co., W. Va., 228. E. Rep. 83. 

76. MECHANIC’S LIEN—School District.—A school dis. 
grict is not the owner of school property, within Segs, 
Laws 1&89, pp. 247-253 (Gen. St. 1883, pp. 662-669), pro- 
viding for a mechanic’s lien in favor of contractors 
and subcontractors on the property of the owner.— 
FLORMAN V. SCHOOL DIST. NO. 11, EL Paso County, 
Colo., 40 Pac. Rep. 469. 

77. MINING CLAIM—Patent to Alien.—The grant of a 
patent to a mining claim from the United States to one 
who procured it for and assigned it to an alien is the 
judgment of a special tribunal, and cannot be collater- 
ally attacked by a third party.—JUSTICE MIN. Co. y. 
LEE, Colo., 40 Pac. Rep. 444. 

78. MORTGAGE.—Where a note secured by mortgage 
upon property in this State is executed in this State, 
and the note is made payable in another State, but 
contains the stipulation, ‘‘it is agreed that this note is 
execnted and is to be construed under the laws,” of 
this State, it will be treated as not only made in, but 
payable in, this State in construing it, and determin- 
ing the rights of the parties under the note and mort- 
gage.—JONES V. FIDELITY LOAN & TRUST CoO., 8. Dak., 
63 N. W. Rep. 553. 

79. MORTGAGE — Delivery.—A banker who held a 
$10,000 mortgage in trust for one of his depositors 
wrongfully converted it tohis ownuse. After doing 
this, he executed one note for $7,000, and another for 
$3,000, each secured by a mortgage, and informed the 
depositor that he had changed the $10,000 mortgage 
into two, and had set them apart for him by placing 
them in the hands of his son to be recorded. The de- 
positor assented to this arrangement, but the mort 
gages were not recorded, and shortly thereafter the 
banker made an assignment, leaving these notes and 
mortgages in his vault: Held, that the depositor was 
entitled to them as against the assignee, there having 
been a sufficient delivery.—KNAPSTEIN V. TENNETTE, 
Ill., 40 N. E. Rep. 947. 

80. MORTGAGES—Payment to Alleged Agent.—Com- 
plainants gave a mortgage to defendant to securea 
note, both instruments being forwarded to an agent of 
the mortgagee, who retained the same, and, from time 
to time, as the interest came due, forwarded the 
coupons to M, who collected the interest thereon. 
Subsequently the principal and balance of interest was 
paid to M upon his agreement to send for and get a 
discharge of the mortgage, but instead of so doing he 
used the money in his own business, and the mort- 
gage was never discharged: Held, that the payment 
of interest to M did not make it the agent of the mort- 
gagee for the collection of the principal, and afforded 
the mortgagor no defense to an action of foreclosure. 
—TROWBRIDGE V. Ross, Mich., 63 N. W. Rep. 534. 

81. MORTGAGES — Presumption of Payment.—Where 
the bond secured by a mortgage is not produced, or 
its Joss accounted for, the presumption of the pay- 
ment of the mortgage debt is conclusive.—WaARD V. 
MunsON, Mich., 63 N. W. Rep. 498. 

82. MUNICIPAL CORPORATIONS — Contracts — Public 
Printing.—Under the charter of the city of Tacoma, 
the city council cannot arbitrarily refuse te entertain 
the bid of a person for the city printing, because at 
the time the bidder is not the owner of a newspaper.— 
BERRY V. CITY OF TACoMA, Wash., 40 Pac. Rep. 414. 

83. MUNICIPAL CORPORATION—Defective Sidewalks.— 
The duty of a city to keep a sidewalk reasonably safe 
for public use extends to all of the sidewalk intended 
for travel by the public as a thoroughfare, and is not 
confined to keeping in a safe condition a special part 
only of the sidewalk which happens to be most gener- 
ally used.—CITY OF ATLANTA v. MILAM, Ga., 225. E. 
Rep. 43. 

84. MUNICIPAL CORPORATION — Defective Streets.—A 
city is not liable for injuries to a minor of five years, 
who, after climbing upon a platform and playing with 
an appliance, fell into an excavation made by a con- 
tractor for the purpose of constructing a sewer, where 
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that part of the street was closed against travel and 
guarded against accident to persons in the ordinary 
use of the street.—HAMILTON Vv. CITY OF DETROIT, 
Mich., 63 N. W. Rep. 611. 

85. MUNICIPAL CORPORATION — Foreign Insurance 
Companies—Tax.—One section of a city charter gave 
the city power to license, tax, and regulate all insur- 
ance companies, and their agents, doing business in 
the city; and another section gave it power to license 
certain other occupations, and declared that not more 
than $500 should be required for any such license: 
Held, that the city might require insurance companies 
to pay 2per cent. of their premiums to the city, for 
the use of the fire department, regardless of the 
‘amount of such premiums, since such requirement is 
not a license.—HARTFORD FIRE Ins. CO. Vv. CITY OF 
PeoriA, Ill, 40 N. E. Rep. 967. 

86. MUNICIPAL CORPORATION—Public Improvements 
—Collection of Assessments.—Where the improvement 
ofa street was not a substantial performance of the 
contract, but the common council, after receiving re- 
monstrances approved of and paid for the work, the 
court will not enjoin the collection of the tax therefor 
at the suit of a property owner.—HARPER V. CITY OF 
GRAND RAPIDS, Mich., 63 N. W. Rep. 617. 

87. NEGLIGENCE— Defective Highways. — Plaintiff’s 
horse, while being driven over a culvert, which was 
without guard rails, on a narrow road, beside an em- 
bankment, shied at a hole in the roadway, and fell 
from the culvert: Held, that the hole in the roadway, 
the narrowness of the road, and want of guard rails 
were concurring causes of the accident.—SIMONS Vv. 
TOWNSHIP OF CASCO, Mich., 63 N. W. Rep. 500. 

88. NEGOTIABLE INSTRUMENT — Accommodation In- 
dorser.—W here after the execution of a note, a.person 
indorses the same for the accommodation of the payee, 
without notice of any infirmities, and is required to 
pay the same to a bona fide purchaser on default by the 
payee, his payment relates back to the date of his in- 
dorsement, thereby rendering him a bona jide holder, 
and so enables him to recover against the maker, ir- 
respective of equitable defenses.—SHEAHAN V. DAVIS, 
Oreg., 40 Pac. Rep. 405. 

89. NEGOTIABLE INSTRUMENT — Action on Note. — 
Where a note is executed in the name of a firm by one 
who has ceased to be a member of the firm, and the 
payee knows that he gave the note to secure a per- 
sonal loan, an indorsee suing on the note has the bur- 
den of proof to show aflirmatively that he obtained 
the note fairly and without knowledge of the fraud.— 
CHARLES V. REMICK, Ill., 40 N. E. Rep. 970. 


9. NEGOTIABLE INSTRUMENT — Action on Note.—A 
person to whom a note has been assigned after ma- 
turity is the real party in interest, and may maintain 
an action thereon.—WALSH V. ALLEN, Colo., 40 Pac. 
Rep. 473. 


91. NEGOTIABLE INSTRUMENT—Presentation for Pay- 
ment.—Under Civ. Code, § 10, providing that the time 
within which any act provided by law isto be done 
shall be computed by excluding the first and including 
the last day, a note dated September 1, 1890, payable 
60 days after date, is due November 1, 1890, and, in or- 
der to bind the indorser, must, in the absence of ex- 
cuse, be presented on that day, as required by Civ. 


Code, § 3131, subd. 5.—RAUER Vv. BRODER, Cal., 40 Pac. ~ 


Rep. 430. 


92. NOVATION—Statute of Frauds.—Defendants con- 
tracted to build a road for a railway company, but 
sublet the contract to others, who assigned to defend- 
ants all money due the laborers, and defendants 
agreed to pay to the laborers the amount assigned. 
The subcontractors abandoned the work, and gave 
time checks to the laborers. Plaintiff bought the time 
checks, and defendants promised to pay them, where- 
upon plaintiff, with defendants’ knowledge, released 
the subcontractors: Held, that defendants were lia- 
ble upon the promise. — GLEASON V. FITZGERALD, 
Mich., 63 N. W. Rep. 512. 





98. OFFICE AND OFFICER— Misconduct— Removal.— 
Under Pen. Code, § 772, providing for the removal of 
officers for violation of duty, a sheriff cannot be re- 
moved from office, while serving his second term, for 
offenses committed during his first term.—THURSTON 
v. CLARK, Cal., 40 Pac. Rep. 435. 

94. OFFICE AND OFFICERS—Passes to Public Officers. 
—Under Const. art. 18, § 5, providing that no public 
officer shall receive a free pass from any corporation, 
a railroad policeman, appointed pursuant to Laws 
1890, ch. 565, § 58, and employed by defendant corpo- 
ration to prevent depredations upon its property, is 
not prohibited from receiving a pass from defendant, 
where the pass was part of the compensation plaint- 
iff was to receive for rendering services to defendant, 
and was not, therefore, gratuitous.—DEMPSEY v. NEW 
YorRK Cent. & H. R. Co., N. Y., 40 N. E. Rep. 867. 

95. PARTNERSHIP—W hat Constitutes.— An agreement 
between two persons that they will undertake jointly 
the enterprise of buying a piece of land and selling it 
again at an advance, each to have one-half the profits, 
does not constitute a partnership.— GOTTSCHALK V. 
SMITH, Ill., 40 N. E. Rep. 937. 

96. PLEADING—Waiver.—Where a party goes to trial 
without areply to new matter set up in the answer, 
the reply is thereby waived, and the answer is taken 
as denied.—HELTON v. WELLS, Ind., 40 N. E. Rep. 930. 

97. ProcEss— Service.—The term “the house of his 
usual abode,” as used in Gen. St. 1894, § 5199, subd. 4, 
means a person’s customary dwelling place or resi- 
dence. It is not the equivalent of domicile in all par- 
ticulars, for one’s place of abode or home once ac- 
quired does not necessarily continue until another one 
is obtained.—MissoourI, K. & T. Trust Co. v. NORRIS, 
Minn., 63 N. W. Rep. 634. 

98. PROcEss—Writs—Service on Corporation.— Un- 
der Rev. St. Tex. art. 1223, authorizing the citation in 
a suit against an incorporated company to be served 
on the president, secretary, or treasurer or on the 
local agent of such company, where the writ com- 
mands the marshal to summon a railroad company, 
but does not name the officer on whom it is to to be 
served, a return showing service of the citation on the 
president, secretary, and local agent, respectively, in 
person, shows a valid service on the railroad com- 
pany.—ILLINOIS STEEL Co. v. SAN ANTONIO & G. 8. Ry. 
Co., U. 8. C. C. (Tex.), 67 Fed. Rep. 561. 

99. RAILROAD COMPANY— Injury to Passenger—Tort 
of Servant.—A railroad company is liable for torts 
committed in the discharge of his duty by a brakeman 
against a passenger.—LAMPKIN ¥V. LOUISVILLE & N. R. 
Co., Ala., 17South. Rep. 448. 


100. RAILROAD COMPANY — Street Railway — Negli- 
gence.—As plaintiff approached an electric street rail - 
way crossing, a wagon loaded with iron prevented his 
hearing an approaching car, and his vieW in the di- 
rection from which the car came was so obstructed 
that he could see but 25 feet of the track: Held that, 
though he was not bound to stop to ascertain whether 
a car approached, in driving directly upon the track 
he was guilty of negligence.—OMSLAER V. PITTSBURG 
& B. TRACTION Co., Penn., 32 Atl. Rep. 50. 

101. RAILROAD LANDS — Taxation.—A railroad com- 
pany is bound by the statement made in the schedule 
filed by it with the county clerk that certain land 
owned by it is not part of its right of way.— Iowa 
CENT. Ry. CO. Vv. PEOPLE, Ill., 40 N. E. Rep. 954, 

102. RECEIVER—Appointment. — Under Code, § 2908, 
providing that the District Court may appoint a re- 
ceiver during the pendency of an action, it may ap- 
point such a receiver after a cause has been decided 
and appealed.—MITCHELL Vv. ROLAND, Iowa, 63 N. W. 
Rep. 606. 

103. RECEIVER—Compensation.— After the appoint- 
ment of a receiver, and during the pendency of fur- 
ther proceedings, a settlement was effected, stimulat- 
ing that plaintiff should pay one-haif of the expenses 
of the receiver, and certain of the defendants the 
other half: Held, a recognition of the regularity of the 
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receiver’s appointment, and of the right to compensa- | 


tion.—KIMMERLE Vv. DOWaAGIAC MANUF’G Co., Mich., 
68 N. W. Rep. 629. 

104. REs JuUDICATA—Boundaries.—A decree for spe- 
cific performance of a cont: act to convey land does not 
prevent a subsequent adjudication between the parties 
as to the boundaries of the same land, where that 
question was not raised in the first suit because one 
Party did not know that the other claimed a different 
boundary.—PETERSON V. SOHL, Ind., 40 N. E. Rep. 910. 

165. Res JuDIcaTa— Replevin.— Where, in replevin, 
the owner obtains judgment merely for the value of 
the property, and not for its return, such judgment, 
while unsatisfied, is no bar to another action to re- 
cover the same property from one who has pur- 
ehased it from the judgment debtor, with or without 
notice.—LEDBETTER ¥. EMBREE, Ind.,40 N. E. Rep. 
928. 


against the right of a vendor to stop goods in transitu, 
a bank to which the vendee has transferred the bill of 
lading as security is a holder for value, even though 
the transfer was for a pre-existing debt, and not fora 
loan made outhe promise of such transfer.— FIRST 
Nat. BANK OF DENVER V. SCHMIDT, Colo., 40 Pac. Rep. 
479. 

107. SaLE—Evidence.—Statements of the vendor of 
goods, made after the sale, and out of the presence of 
the purchaser, are not admissible in evidence to de- 
feat the latter’s title.—MILLING Vv. HILLENBRAND, II1., 
40 N. E. Rep. 941. 

108. SaLBs—Measure of Damages.—Since the remedy 
of the vendor in a contract for the sale of goods not 
specific, against a vendee who refuses to receive the 
goods, is by action for special damages in the amount 
of the difference between the market value of, the 
goods at the time agreed for delivery and the contract 
price, his failure, in such action, to submit evidence 
of the market yalue as compared with the price, will 
defeat his recoyery.—JONES V. JENNINGS BROS. & CoO., 
Penn., 82 Atl. Rep. 51. 

100. SALE—Rescission.—A false statement made toa 
mercantile agency as to a firm,to the business and 
title of whieh the vendees subsequently succeeded, 
and not communicated to the vendor till after the sale, 
afforded the vendor no right to rescind.—MANHATTAN 
Brass Co. v. REGER, Penn., 32 Atl. Rep. 64. 

110. Sat® — Warranty — Notice — Waiver.—Notice in 
writing, that a machine sold does not comply with the 
warranty, required by the contract to be given the 
seller, is waived where he acts on an oral notice given 
his agent.—DEAN v. NICHOLS & SHEPHARD Co., Iowa, 
63 N. W. Rep. 582. 

111. SHBRIFF—Voluntary Escape—Liability.—Where 
a sheriff permits a defendant, committed to his cus- 
tody for non-payment of a final judgment in bastardy 
proceedings, to go at large, unattended, on his prom- 
ee to return, there is a voluntary escape, rendering 
the sheriff liable for the payment of the judgment.— 
HOAGLAND Vv. STATE, Ind., 40 N. E. Rep. 931. 

112. SLANDER — Evidence — Damages.—Damages for 
mortification and disgrace suffered as the result of 
slander are general, and may be recovered under an 
allegation of injury to reputation. — NICHOLSON Vv. 
ROGERS, Mo., 318. W. Rep. 260. 

118. SPECIFIC PERFORMANCE—Paywment of Price.—In 
an actionfor specific performance of an agreement to 
convey land upon the payment of the price, where the 
petition contains no averment of a willingess or offer 
to:pay the price, the burden is on plaintiff to show 
that-he has in fact paid it.—HILL v. CHEATHAM, Mo., 
318. W. Rep. 261. 


114. STATUTE—Enactment—Fraudulent Enroliment.— 
Where a bill is duly signed by the president of the sen- 
ate and speaker of the house, a court cannot go behind 
this record, and inquire whether, in the passage of the 
bill, it was fraudulently enrolled before it had been 
read before each house the number of times required 


106. SaLB—Bill of Lading—Stoppage in Transitu.—As 





by the constitution, though such fact is apparent op 
the face of the journal which each house is required 
by the constitution to keep of its proceedings.—Carr 


‘v. COKE, N. Car., 22S. E. Rep. 16. 


115. TaAXaTION—Action to Recover Taxes—Pleading, 
—In an action of debt against a corporation to recoyer 
taxes assessed on its capital stock, an allegation in the 
declaration that the plaintiff complains of the defend. 
ant, ‘‘a corporation created and existing under and by 
virtue of the laws of the State of Illinois, having its 
place of business in” a certain county, is, on motionin 
arrest of judgment, a sufficient averment that the cor- 
poration had its principal office or place of business in 
said county, though on demurrer such allegation would 
be insufficient.—TWIN CiTy Gas WORKS V. PEOPLE, III, 
40 N. E. Rep. 950. 

116. WAREHOUSEMEN—Insurance.—A policy of fire in- 
surance issued to a storage company on merchandise, 
‘*their own, or held by them in trust, or on which they 
have an interest or liability and have agreed to insure 
under this policy and not removed, stored or hereafter 
stored during the continuance of this policy,” insures, 
to the extent of the company’s storage liens thereon, 
merchandise deposited with the company as public 
warehousemen without any agreement that it should 
be insured by the company, and for which the com- 
pany has issued certificates stipulating that it would 
not be liable for loss or damage by fire.—PITTSBURGH 
STORAGE CO. V. SCOTTISH UNION & NATIONAL Ins. Co. 
OF EDINBURGH, Penn., 32 Atl. Rep. 58. 

117. WILL.—A testatrix demised lands in trust for her 
son for life, “and, at the time of my son’s death, it is 
my wish and will to leave all the property of all kinds 
to be equally divided among my nephews and nieces 
on my father’s side, according to law:” Held, a grand- 
niece, the daughter of a nephew dead at the timeof 
making the will is not entitled to any interest in the 
lands.—BUsBY V. ROBERTS, N. J., 82 Atl. Rep. 9. 


118. WiLL—Perpetual Trust.—Testator left to his ex- 
ecutors a homestead and a money fund, in trust; the 
land to be conveyed in fee-simple to his nephew §, and 
his descendants, and the income of the fund to be ex- 
clusively used for the purpose of keeping the home- 
stead and a cemetery lot and monument “always in 
good repair:” Held,thatthe money trust, so far as 
intended for keeping the homestead in repair, was 
void, and that such part of the fund became the abso- 
lute property of S.—IN RE BARTLETT, Mass., 40 N.E. 
Rep. 899. 

119. WILL— Residuary Real Estate. — Where testa- 
tor, after making certain legacies, devises “the rest, 
residue, and remainder” of his estate, “real and per- 
sonal,” and the personal estate is insufficient to pay 
the legacies, the real estate is liable for the deficiency. 
—IN RE WATT’S ESTATE, Penn., 32 Atl. Rep. 42. 

120. WILLS—Restraint of Alienation.—A legacy con- 
ditioned that the legatee shall pay all premiums ona 
policy of life insurance procured by testatrix for the 
benefit of her adopted son, and that such insurance, or 
some part thereof, shall be actually paid to the 
adopted son within one year from her decease, though 
future and contingent, vested as a right, and could be 
sold by the legatee at any moment after the death of 
the testatrix, and did not suspend the power of alien- 
ation.—SAWYER Vv. OUBBY, N. Y., 40 N. E. Rep. 869. 

121. WILL—Testator’s Real Estate.—Though an ex- 
ecutor is given power by the will to sell the real estate, 
he is not entitled to possession thereof, as against the 
residuary legatee, unless and until he takes possession 
for purposes of a sale; and therefore, having collected 
rents after testator’s death, he cannot held them as 
assets, butthe residuary legatee is entitled to have 
them paid over to him.—IN RE WATT’sS ESTATE, Penn., 
32 Atl. Rep. 25. 

122, WITNESS—Leading Question.— Allowing a wit- 
ness, on direct examination, to answer a leadip 
question, is not reversible error, where substanti 
the same question is asked and answered on cross 
examination.—Fox V. STEEVER, Ill.,40 N. E. Rep. 942 





